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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549-0402
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January 27, 2004 0400
Jennifer L. Vogel -
Senior Vice President
General Counsel and Secretary ‘
Continental Airlines, Inc. : ‘ 2
Legal Department ' q {!@
41" Floor HQSLG Act: N
1600 Smith Street Section: e
Houston, TX 77002 Rule: LB %
: . Public
Re:  Continental Airlines, Inc. . j—
Incoming letter dated December 12, 2003 “vailability: 69%@?‘—@2@04

Dear Ms. Vogel:

This is in response to your lettérs dated December 12, 2003, December 24, 2003
and January 21, 2004 concerning a sharcholder proposal submitted to Continental by
Michael Buus. We also received a letter from the proponent dated December 22, 2003.
Qur response is attached to the enclosed photocopy of your correspondence. By doing
this, we avoid having to recite or summarize the facts set forth in the correspondence.
Copies of all the correspondence also will be provided to the proponent. *

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals.
?@@C%SSEQ Sincerely,
it 7
FEB 04 2@% Martm P. Dunn
TH M Deputy Director
Enclosures FINANCIAL
ce: Michael Buus

9814 FM 1960 E, Bypass #1410
Humble, TX 77338

e




Continental ¢

° ® [+
Airlines 558
Jennifer L. Vogel Legal Department Tel 713 324 5207
Senior Vice President 415t Floor HQSLG Fax 713 324 5161
General Counsel and Secretary 1600 Smith Street continental.com
Houston TX 77002
December 12, 2003

Office of the Chief Counsel

Division of Corporation Finance e

Securities and Exchange Commission Lipsoen

450 Fifth Street, N.W. PR :

Washington, D.C. 20549 IR

Re: Shareholder Proposal Submitted by Michael Buus .

Ladies and Gentlemen: e . &

This letter is to inform you that Continental Airlines, Inc. (“Continental” or the
“Company”), intends to omit from its proxy statement and form of proxy for its 2004 annual
meeting of stockholders (collectively, the “2004 Proxy Materials”), a shareholder proposal (the
“Proposal’) and supporting statement (the “Supporting Statement”) submitted by Continental
stockholder Michael Buus (the “Proponent”).

The Proposal requests that Continental’s Board of Directors adopt a policy that no
member of or nominee to the Board of Directors have a material, non-ordinary course investment
(either direct or indirect) in a direct competitor company. Under the terms of the Proposal, the
Board of Directors must establish what represents a “material, non-ordinary course investment”
such as a controlling interest in competitor companies and/or a substantial portion of an
individual’s personal assets. The Proponent's letter dated November 26, 2003, which sets forth
the Proposal and Supporting Statement, is attached to this letter as Exhibit A.

The Company hereby respectfully requests that the staff of the Division of Corporation
Finance (the “Staff”’) concur in its opinion that the Proposal and Supporting Statement may be
excluded from Continental's 2004 Proxy Materials on the bases set forth below.

Pursuant to Rule 14a-8(j), enclosed are six (6) copies of this letter and its exhibits. Also
in accordance with Rule 14a-8(j), a copy of this letter and its exhibits is being mailed on this date
to the Proponent, informing him of the Company’s intention to omit the Proposal and Supporting
Statement from the 2004 Proxy Materials. Continental expects to mail its definitive 2004 Proxy
Materials on or about February 13, 2004.

Pursuant to Rule 14a-18(j)(1), this letter must be filed with the Commission no later than
80 calendar days before the Company files its definitive 2004 Proxy Materials with the
Commission. Continental acknowledges that it has not satisfied this requirement. However,
Rule 14a-8(j)(i) permits the Company to submit this letter later than 80 calendar days before
filing its definitive 2004 Proxy Materials if it can demonstrate “good cause” for missing the
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deadline.

Continental hereby respectfully requests that the Staff exercise its discretion

authorized under Rule 14a-8(j)(1) to permit this letter to be filed after the deadline by finding
good cause based on the following facts:

1444250_6.DOC

the date of this year’s annual meeting of stockholders was advanced by the
Company by more than 30 days from the date of the previous year’s meeting,
from May 14 to March 12;

as required by and in accordance with Rule 14a-5(f), the Company informed its
stockholders of the new date of the 2004 annual meeting of stockholders by
including a notice, under Item 5, in its quarterly report on Form 10-Q for the
quarter ended September 30, 2003, filed with the Commission on October 16,
2003;

the Company elected not, however, to change the deadline for submitting
shareholder proposals for inclusion in the Company’s proxy materials for its next
annual meeting of stockholders under Rule 14a-8, because the Company
determined that:

o the date on which the Company filed its quarterly report containing the
notice of change of the date of the Company’s annual meeting (although
approximately one month before the date by which such quarterly report
was required to be filed) was already less than 120 days prior to the date
on which the Company anticipated filing its definitive 2004 Proxy
Materials;

o allowing stockholders to submit proposals on or prior to November 27,
2003, the deadline for submission provided in the proxy statement for the
Company’s 2003 annual meeting of stockholders, still permitted the
Company a reasonable time to address any substantive and procedural
flaws in such proposals; and

o therefore the Company would have unfairly prejudiced its stockholders by
selecting and publishing on October 16, 2003, a deadline for the
submission of shareholder proposals substantially before the originally-
published deadline of November 27, 2003;

the Proponent submitted his shareholder proposal before November 27, 2003, the
expiration of the deadline for submission provided in the proxy statement for the
Company’s 2003 annual meeting of stockholders; and

the Company has filed this letter with the Commission as soon as is reasonably
practicable after receipt of the Proposal on November 26, 2003.




Securities and Exchange Commission
December 12, 2003
Page 3

Continental also respectfully notes that, should the Staff not exercise its discretion authorized
under Rule 14a-8(j)(1) to permit this letter to be filed after the 80-day deadline by finding good
cause based on the foregoing facts, but the Staff otherwise would have found that the Proposal is
excludable for one or more of the substantive reasons set forth below, then Continental will
consider changing the date of this year’s annual meeting of stockholders to allow a re-submission
of its objections to the Proposal at least 80 calendar days before the date on which Continental
would then expect to file its definitive 2004 Proxy Materials with the Commission in advance of
the new annual meeting date.

As discussed more fully below, Continental believes the Proposal and Supporting
Statement may properly be excluded from the 2004 Proxy Materials pursuant to the following
provisions:

1. Rule 14a-8(i)(8), because the Proposal relates to election for membership on the
Company’s Board of Directors;

2. Rule 14a-8(1)(2), because the Proposal, if implemented, would cause the
Company to violate a state law to which it is subject;

3. Rule 14a-8(i)(6), because the Proposal requires the Company to implement a
proposal for which it lacks power or authority; and

4. Rule 14a-8(i)(9), because the Proposal directly conflicts with one of the
Company’s own proposals that is to be submitted to the stockholders at the same
meeting.

Continental also notes that the Proponent has failed to demonstrate, in accordance with
Rule 14a-8(b)(2), that he satisfies the eligibility requirements of Rule 14a-8(b)(1), because he
has failed to submit the materials required under Rule 14a-8(b)(2). Continental has notified the
Proponent of his failure to satisfy these requirements, and a copy of this correspondence is
attached as Exhibit B. If the Proponent fails to respond with 14 days of receipt of this
correspondence, or if the Proponent fails to properly satisfy such eligibility requirements within
this 14-day period, then Continental may raise with the Staff this failure to meet the eligibility
requirements as an additional reason to exclude the Proposal and the Supporting Statement from
Continental’s 2004 Proxy materials.

I. The Proposal May Be Excluded under Rule 14a-8(i)(8) Because It Relates to Election
For Membership on the Company’s Board of Directors

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(8), which allows a company to exclude a shareholder proposal
from its proxy materials “[i]f the proposal relates to an election for membership on the
company’s board of directors or analogous governing body.” The Commission has stated
that “the principal purpose of [paragraph (i)(8)] is to make clear, with respect to corporate
elections, that Rule 14a-8 is not the proper means for conducting campaigns or effecting
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reforms in elections of that nature, since the proxy rules, including Rule 14a-11, are
applicable.” SEC Release No. 34-12598 (July 7, 1976).

By the terms of the Proposal, the Board of Directors will be asked to adopt a
policy that would prevent specific nominees from being elected to the Company’s Board
of Directors. The Company notes that while the Commission has allowed proposals that
would establish qualification for membership on a company’s board, it has also taken the
position that proposals which target specific candidates are excludable under Rule 14a-
8(1)(8). See, e.g., Duke Energy Corporation, SEC No-Action Letter (Feb. 24, 2000)
(proposal that the company adopt a policy preventing directors from serving on more
than four other boards of directors is not excludable); United Park City Mines Co., SEC
No-Action Letter (June 30, 1983) (proposal that board of directors increase the number of
directors is not excludable because it does not relate to the election of a particular
person); Honeywell International Inc., SEC No-Action Letter (Mar. 2, 2000) (proposal to
make directors ineligible for election if they fail to enact a resolution adopted by the
shareholders is excludable because it would disqualify identifiable incumbent directors
who served on the board at an earlier date when the company did not implement a
specific shareholder resolution).

In particular, the Staff has not permitted proponents to avoid this prohibition
against targeting specific candidates by drafting proposals that purport to establish
general qualifications for membership but in reality are crafted to apply only to particular
candidates. See, e.g., PepsiCo Inc., SEC No-Action Letter (Feb. 01, 1999) (proposal,
which requests the board of directors to establish a policy requiring the resignation of
board members whose individual professional responsibilities change, is excludable
because it appears to question the ability of two members of the board who will stand for
reelection at the upcoming annual meeting); Delta Airlines, Inc., SEC No-Action Letter
(July 21, 1992) (proposal excluding members of the company's board of directors from
reelection if they have been involved in specified conduct is excludable because it calls
into question the qualifications of at least one director up for reelection); Mobil Corp.,
SEC No-Action Letter (Jan. 29, 1982) (proposal requesting that the company amend its
bylaws to disqualify citizens of OPEC countries from board eligibility is excludable
because it calls into question the qualifications of one incumbent director for reelection).
The courts have also concurred with the Commission’s position. See Rauchman v. Mobil
Corp., 739 F.2d 205, Fed. Sec. L. Rep. (CCH) 9 91555 (6th Cir. 1984).

In Rauchman, a shareholder of Mobil Corp. proposed to amend the company’s
bylaws to disqualify citizens of OPEC-member countries from election to or membership
on the company’s board of directors. Rauchman, 739 F.2d at 206. In concluding that the
proposal related to an election to office and thus, under the rules of the Commission, was
not required to be included in the company’s proxy materials, the court observed:

It was undisputed that Suliman S. Olayan, a Saudi Arabian citizen, was
running for reelection to Mobil’s board of directors. The election of
Olayan to the board would have been forbidden by the proposed bylaw
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amendment, since the amendment would have made him ineligible to sit
on the board. Paragraph one of the proposed comment submitted by
Rauchman unmistakably and expressly referred to Olayan, although not by
name. Id at 208.

In the present case, the Company believes that the Proponent’s Proposal has been
intentionally crafted to prevent two specific director nominees — Messrs. Bonderman and
Price — from being eligible for election to and serving on the Company’s Board of
Directors, despite being masked in the guise of establishing general qualifications for
membership to the Company’s Board of Directors. Going beyond the facts in Rauchman,
however, the Proposal’s Supporting Statement specifically discusses one current member
of the Company’s Board of Directors — Mr. Bonderman — who would be ineligible for
reelection and service if the Company’s Board of Directors were to adopt and implement
the policy set forth in the Proposal.

Moreover, it cannot be said that the policy does not target specific candidates
merely because the Proposal grants discretion to the Board of Directors to establish the
meaning of a “material, non-ordinary course investment.” The Supporting Statement
demonstrates that the Proposal’s admonishment of improper investments is directed
towards those of Mr. Bonderman, and the Proponent provides an explicit example of
what the stockholders might consider to be a disqualifying “material, non-ordinary course
investment” when adopting the Proposal (by suggesting the definition of “controlling
interest in competitor companies and/or a substantial portion of an individual’s personal
assets’’). Nor does the fact that, over the years, a general policy such as the one proposed
by the Proponent may have, from time to time, rendered one or more nominees other than
Messrs. Bonderman and Price ineligible for election to the Company’s Board, take away
from the point that the Proposal purports to prohibit the candidacy of current Board
nominees. Accordingly, based on the foregoing, the Proposal may be excluded from the
Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(8).

The Proposal May Be Excluded Under Rule 14a-8(i)(2) Because It Requires the
Company to Adopt a Proposal That, If Implemented, Would Cause the Company to
Violate Delaware Law

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(1)(2), which allows a company to exclude a shareholder proposal
from its proxy materials “[i]f the proposal would, if implemented, cause the company to
violate any state, federal, or foreign law to which it is subject.” The Staff has often
recognized that conflict with a state’s corporation law may be a basis for omission of a
proposal and its supporting statement. See, e.g., Ford Motor Company, SEC No-Action
Letter (Feb. 4, 1993) (proposal, if implemented, would require the company to
discriminate between common stockholders in the payment of dividends, in violation of
Delaware law); Sears Roebuck & Company, SEC No-Action Letter (Jan. 13, 1993)
(proposal, if implemented, would require the company to discriminate among common
stockholders in voting rights, in violation of New York law); Exxon Corporation, SEC
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No-Action Letter (Dec. 31, 1992) (proposal, if implemented, would require the company
to discriminate among common stockholders in voting rights, in violation of New Jersey
law).

Consistent with the foregoing analysis under Rule 14a-8(i)(8), the policy set forth
in the Proposal would, if implemented by the Board of Directors, render two incumbent
directors ineligible for membership on the Company’s Board of Directors. Therefore,
implementation and enforcement of the policy by the Board of Directors would
necessitate that the Board remove these violating directors. However, under Delaware
law, members of the board of directors cannot be removed from the board without a vote
of the stockholders and, where removal is for cause, without an opportunity to be heard.

Because Continental is incorporated under the laws of the state of Delaware, it 1s
subject to the provisions of the Delaware General Corporation Law. Section 141(k) of
the Delaware General Corporation Law, as amended (“Section 141(k)”), provides that
“[a]ny director or the entire board of directors may be removed, with or without cause, by
the holders of a majority of the shares then entitled to vote at an election of directors. . . .”
(Continental notes that subsections (1) and (2) of Section 141(k), which provide
exceptions to the general rule above but leave intact the fundamental right of
stockholders to effect the removal of directors, are inapplicable to the Company because,
in the case of subsection (1), Continental does not have a classified board, and in the case
of subsection (2), Continental stockholders do not have cumulative voting rights.) A
plain reading of Section 141(k) demonstrates that Delaware law expressly reserves the
right to remove directors to a company’s stockholders, and the provision contemplates
that such removal would be effected pursuant to a proper vote of the stockholders.

This fundamental right of Delaware company stockholders has also been well-
established by the courts. See David A. Drexler, et al., Delaware Corporation Law and
Practice, §13.01 [11] (2003) (“The underlying philosophy of the Delaware decisions is
that the selection of, and continued service by, directors is a matter solely for the
stockholders of the corporation who elected them . . .”); R. Franklin Balotti and Jesse A.
Finkelstein, Delaware Law of Corporations & Business Organizations, §4.4 (2003)
(“Like the right to elect directors, the right to remove directors is a fundamental element
of stockholder authority”). Furthermore, where removal of a director is for cause, as
would apparently be the case if the Proposal were implemented by the Board of
Directors, Delaware courts have held that a director is entitled to fundamental due
process rights. See Campbell v. Loews, Inc., 134 A.2d 852 (Del. Ch. 1957) (holding that
where there is an attempt to remove a director for cause the director is entitled to present
his or her defense prior to the vote of stockholders on his or her continued incumbency).
As required by Rule 14a-8(j)(2)(iii), the Company has attached hereto as Exhibit C the
opinion of Morris, Nichols, Arsht & Tunnell, supporting the Company’s position set forth
in this Section II. Accordingly, based on the foregoing, the Proposal may be excluded
from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(2).
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III. The Proposal May Be Excluded Under Rule 14a-8(i)(6) Because It Requires the
Company To Implement a Proposal For Which It Lacks Power or Authority

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(1)(6), which allows a company to exclude a shareholder proposal
from its proxy materials “[i]f the company would lack the power or authority to
implement the proposal.” The staff has a well-established record of recognizing this
exclusion. See, e.g., Alcide Corp., SEC No-Action Letter (Aug. 11, 2003) (proposal
requiring that each member of the company’s compensation committee be independent is
excludable because the board lacks the power to ensure the election of directors who
meet specified criteria); Boeing Co., SEC No-Action Letter (Feb. 13, 2001) (proposal
recommending that the company’s key board committees transition to and maintain
directors meeting certain criteria is excludable because it does not appear to be within the
board's power to ensure the election of individuals meeting the specified criteria); Farmer
Bros. Co., SEC No-Action Letter (Oct. 15, 2002) (proposal seeking to amend the
company's by-laws to provide that a majority of the board of directors be independent, to
form board committees composed entirely of independent directors and to allow for
cumulative voting in board elections, is excludable under rule 14a-8(i)(6)).

Implementation and enforcement of the policy set forth in the Proposal would
require the Company’s Board of Directors to remove two incumbent members because
they would no longer be eligible to serve on the Board of Directors. However, as
discussed above under Rule 14a-8(1)(2), Section 141(k) expressly reserves to a
company’s stockholders the right to remove directors. Therefore, because
implementation and enforcement of the Proposal would necessitate that the Board
remove one or more of its members, and because such removal is expressly prohibited by
the laws under which Continental is incorporated, the Company lacks the power or -
authority to implement the Proposal. The opinion of Morris, Nichols, Arsht & Tunnell,
attached as Exhibit C as required by Rule 14a-8(j)(2)(iii), supports the Company’s
position set forth in this Section [II. Accordingly, based on the foregoing, the Proposal
may be excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(1)(6).

IV. The Proposal May Be Excluded under Rule 14a-8(i)(9) Because It Directly Conflicts
With One of the Company’s Own Proposals

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(9), which allows a company to exclude a shareholder proposal
from its proxy materials “[i]f the proposal directly conflicts with one of the company’s
own proposals to be submitted to shareholders at the same meeting.” This exclusion
reflects the basic notion that proponents should not be able to frustrate management, and
is one the Staff has long recognized. See, e.g., AOL Time Warner Inc., SEC No-Action
Letter (Mar. 03, 2003) (proposal, which urges the adoption of a policy prohibiting future
stock option grants to senior executives in violation of existing employment agreements
or similar plans, is excludable because the terms of the company’s proposal that seeks
approval of a stock option plan conflicted with the shareholder proposal); Osteotech, Inc.,
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SEC No-Action Letter (Apr. 24, 2000) (proposal, which prohibited in specified
circumstances the grant of additional options under a stock option plan to certain officers
or directors, is excludable because the company intended to propose a new stock option
plan whose provisions would conflict with the shareholder proposal); INTERLINQ
Software Corp., SEC No-Action Letter (Apr. 20, 1999) (proposal, which relates to the
company engaging in a tender offer for its outstanding shares, is excludable because an
alternative and conflicting proposal of the company to be voted on by shareholders could
provide inconsistent and ambiguous results).

The terms of the Proposal are likely to have the effect of disqualifying nominees
from being elected to the Company’s Board of Directors. Each year since at least 1995,
Continental has submitted proposals in its annual proxy materials that request the
stockholders to elect at least one nominee that would be disqualified from serving on the
Board if the Proposal were adopted by the stockholders and enacted by the Board. While
the nominees for election at this year’s annual meeting of stockholders have not yet been
recommended to the Board by the Company’s Corporate Governance Committee or
nominated by the Board, the Company anticipates that there is a material possibility that,
at the time the Company’s 2004 Proxy Materials are submitted to its shareholders, the
Proposal will be in clear and direct conflict with the Company’s proposal seeking
election of the Board’s nominees (especially given that, as discussed above under Rule
14a-8(i)(8), the Proposal is crafted to specifically target and disqualify two current
members of the Board of Directors). The Staff and the courts have previously
determined that such a proposal is properly excludable. For example, in Rauchman
(discussed above under Rule 14a-8(i)(8)), the shareholder suggested on appeal that his
proposal was not targeted towards Olayan because it would only have an incidental
impact on his reelection. Rauchman v. Mobil Corp., 739 F.2d 205, Fed. Sec. L. Rep.
(CCH) 9§ 91555 (6th Cir. 1984). The court of appeals was not persuaded, however, and
noted that “Mobil stockholders could not vote for Rauchman’s proposal and at the same
time ratify the nomination of Mr. Olayan.” Rauchman, 739 F.2d at 208 (relying on
Rauchman v. Mobil Corp., No. C-1-82-174, slip op. at 8 (S5.D.Ohio Aug. 4, 1982)). Like
the proposal in Rauchman, the current Proposal would likely prevent the stockholders
from voting for the Proposal and at the same time electing one or more of the Board’s
nominees for the Board of Directors. Accordingly, based on the foregoing, the Proposal
may be excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(9).
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For the reasons set forth in this letter, Continental respectfully requests that the
Staff concur in its opinion that the Proposal may be excluded from Continental's 2004
Proxy Materials. Continental would be happy to provide you with any additional
information and answer any questions that you may have regarding this subject. Should
you disagree with the conclusions set forth in this letter, we respectfully request the
opportunity to confer with you prior to the determination of the Staff's final position.
Please do not hesitate to call the undersigned, at 713-324-5207, or Kevin P. Lewis at
Vinson & Elkins, at 713-758-3884, if you should need further assistance or have any
questions regarding this matter.

Respectfully,

M ft/ (7

Jennifer L. Vogel
Enclosures

cc: Kevin P. Lewis, Vinson & Elkins
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Ma. Jennifer Voge)
Corporate Secratary
Continental Alrlines
1800 Smith St. HGSLG
Houston, TX 77002

VIA FAX: 713-324-5161

Dear Ms. Vogel:

I hereby submit the following resolttion in accordance with SEC Rule 14-a-810
be presented at the Company's 2004 Annual meating. :

| have owned greater than $2,000 in Continental shares continuously for &t least
. +. 'one year and | intend 1o continue to own at least this amount through the date of
-. . the 2004 annual mesting. Enclosed please find relevant proof of ownership. .

Any written. communication should be sent to me at: Tt e,
Michael Buus i v : . v
9814 FM 1960 E Bypass #1410

Humble, Texas ' L
77338

Michael Buus

5814 FM 1960 E Bypass #1410
Humble, Texas

77338

2 Attachments
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RESOLVED: That the shareholders of Continental Airlines, (“Continental” or the
“Company”), request that the Board of Directors adopt a policy that no member of
or nomines to the Board of Directors shall have a material, non-ordinary course
investment (either direct or indirect) in a direct compstitor company.

The Board of Directors shall csteblish what represents a “material, non-ordinary
course investment” such as controlling interest in competitor companies and/or a
substantial portion of an individval’s personal assets.

ETRNARILLA OT A TTRALRAT

DUXNSINENNS SiALEIAEISE

As a Continental employee and shareholder, 1 am desply concerned for the long-term success of
our company. Comtinental Airlines has struggled to survive and compete in an industry plagued
by the threat of terrorism, lower than average passenger traffic and disappointing eamings.

That is why we need a Board of Directors that has only the best interests of Continental
shareholders in mind. X believe that Directors who have significant parsopal or professional
financial interests in the sucsess of cur competition are compromised in their ability to represent
the long-term interests of shareholders.

For example, Continental’s Director Devid Booderman is the President eod founder of Texas

Pacific Group (TPG), & company that once held a controlling interest in Continental Airfines. -

Currently, TPG holds a comtrolling imterest in corgpetitor airline America West and has
demonstrated interest im buying other competitor airlines. I[n additfop, just this year, Mr.
Bonderman divested nearly all of his equity intereat in Continental while continuing to hold a
Board position.

This raises serions questions regarding conflicts of intereat caused by Director’s financial
involvement, intarest, end/or comrol in competitor companiecs and access to highly sensitive
business information.

This proposal does not seek to remove Mr. Bonderman from his current position on the Board of
Directors. Rather, 1t asks that the Company adopt a policy that will protect shareholders from
potemtially costly conflicts of inter=st ag deseribed above,

This proposal does not seek to disqualify Board members or nominees that hold relatively small
interests in competitor companies through a diversified portfolio or as part of en indexed fund
such ar the S&P 500.
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ye are required to provide you with the enclosed Employee Stock Purchase Plan
([;ESPP) statement because there was no activity in your account for the prior three
months. Please Note: If your company processed an allocation recently, please
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Exhibit B

Continental’s Letter to the Proponent
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Lontinerai S

ifer L. Vogel Legol Department Tel 713 324 5207
é::ir:r 3:ce Pre‘:%‘;nl 415t Floor HQSIG Fax 713 324 5161
General Counsel and Secretary 1600 Smith Street conlinental.com

Houston TX 77002
December 9, 2003

VIA FEDERAL EXPRESS

Mr. Michael Buus
0814 FM 1960 E Bypass #1410
Humble, Texas 77338

Dear Mr. Buus:

Thank you for your letter dated November 26, 2003, addressed t0 me as Secretary of
Continental Airlines, Inc. (the “Company™), in which you submitted a shareholder proposal for
inclusion in the Company’s proxy statement for its next annual meeting of stockholders. We
note that your proposal was submitted to us under Rule 14a-8 of the Securities Exchange Act of
1934, as amended (“Rule 14a-8™).

As you may know, Rule 14a-8(b)(1) provides that in order to be eligible to submit a
proposal, you must have continuously held at least $2,000 in market value, or 1%, of the
Company’s securities entitled to be voted on the proposal at the meeting for at least one year by
the date you submit the proposal. Under Rule 14a-8(b)(2), you may prove that you satisfy this
eligibility requirement in one of two ways. If you are the registered holder of your securities,
which means that your name appears in our records as a shareholder of the Company, we can
verify your eligibility on our own. Alternatively, if you are not the registered holder of your
securities, you must submit to us a written statement from the “record” holder of your securities
(usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held your securities for at least one year.

Please note that the materials you submitted to us do not satisfy the requirements of
Rule 14a-8(b)(2). Our records do not list you as a registered holder of the Company and you
have not submitted an appropriate written statement from the record holder of your securities. In
addition, the information you have sent us does not establish any ownership dating back to
November 2002. Please note that according to the Securities and Exchange Commission’s Staff
Legal Bulletin No. 14, dated July 13, 2001, a shareholder’s monthly, quarterly or other periodic
investment statements do not satisfy the written statement requirement. You must submit an
affirmative written statement from the record holder of your securities that specifically verifies
that you owned the securities continuously for a period of one year as of the time you submitted -
your proposal.

For your convenience, a copy of Rule 14a-8 is enclosed.
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We are providing you notice of this deficiency under Rule 14a-8(f)(1). If you wish to
cure this deficiency, you must submit proof of your ownership to us. Your submission of proof
must be postmarked, or transmitted electronically, no later than 14 days from the date in which
you receive this notice. If you do not submit proof of ownership within this period, we will
exclude your proposal from the proxy statement for next year's annual meeting because of your
failure to meet the eligibility requirements. If you do submit proof of ownership within this
period, we will review such proof to determine whether the deficiency has been cured. However,
please note that we may nevertheless object to your proposal on the basis of other grounds
described in Rule 14a-8(i).

Very truly yours,

ANV
Anlfer L. Vogel

JLV:bjs
51997vi
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17 C.F.R. § 240.14a-8

CODE OF FEDERAL REGULATIONS
TITLE 17--COMMODITY AND SECURITIES
EXCHANGES
CHAPTER II--SECURITIES AND EXCHANGE
COMMISSION
PART 240--GENERAL RULES AND
REGULATIONS, SECURITIES EXCHANGE
ACT OF 1934
SUBPART A--RULES AND REGULATIONS
UNDER THE SECURITIES EXCHANGE ACT
OF 1934
REGULATION 14A: SOLICITATION OF
PROXIES
Current through November 21, 2003; 68 FR 65827

§ 240.14a-8 Shareholder proposals.

This section addresses when a company must
include a shareholder's proposal in its proxy
statement and identify the proposal in its form of
proxy when the company holds an annual or special
meeting of shareholders. In summary, in order to
have your shareholder proposal included on a
company's proxy card, and included along with any
supporting statement in its proxy statement, you must
be eligible and follow certain procedures. Under a
few specific circumstances, the company is permitted
to exclude your proposal, but only after submitting its
reasons to the Commission. We structured this
section in a question-and- answer format so that it is
easier to understand. The references to "you" are to a
shareholder seeking to submit the proposal.

(a) Question {1 What is a proposal? A shareholder
proposal is your recommendation or requirement that
the company and/or its board of directors take action,
which you intend to present at a meeting of the
company's shareholders. Your proposal should state
as clearly as possible the course of action that you
believe the company should follow. If your proposal
is placed on the company's proxy card, the company
must also provide in the form of proxy means for
shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless
otherwise indicated, the word "proposal” as used in
this section refers both to your proposal, and to your
corresponding statement in support of your proposal
(if any).

(b) Question 2: Who is eligible to submit a proposal,
and how do I demonstrate to the company that 1 am
eligible?

Pas~ 1

(1) In order to be eligible to submit a proposal, you
must have continuously held at least $2,000 in market
value, or 1%, of the company's securities entitled to
be voted on the proposal at the meeting for at least
one year by the date you submit the proposal. You
must continue to hold those securities through the
date of the meeting.

(2) If you are the registered holder of your securities,
which means that your name appears in the
company’s records as a shareholder, the company can
verify your eligibility on its own, although you will
still have to provide the company with a written
statement that you intend to continue to hold the
securities through the date of the meeting of
shareholders. However, if like many shareholders
you are not a registered holder, the company likely
does not know that you are a shareholder, or how
many shares you own. In this case, at the time you
submit your proposal, you must prove your eligibility
to the company in one of two ways:

(i) The first way is to submit to the company a
written statement from the "record" holder of your
securities (usually a broker or bank) verifying that, at
the time you submitted your proposal, you
continuously held the securities for at least one year.
You must also include your own written statement
that you intend to continue to hold the securities
through the date of the meeting of shareholders; or

(ii) The second way to prove ownership applies only
if you have filed a Schedule 13D (§ 240.13d-101),
Schedule 13G (§ 240.13d-102), Form 3 (§ 249.103
of this chapter), Form 4 (§ 249.104 of this chapter)
and/or Form 5 (§ 249.105 of this chapter), or
amendments to those documents or updated forms,
reflecting your ownership of the shares as of or
before the date on which the one-year eligibility
period begins. If you have filed one of these
documents with the SEC, you may demonstrate your
eligibility by submitting to the company:

(A) A copy of the schedule and/or form, and any
subsequent amendments reporting a change in your
ownership level;

(B) Your written statement that you continuously
held the required number of shares for the one-year
period as of the date of the statement; and

(C) Your written statement that you intend to
continue ownership of the shares through the date of

the company's annual or special meeting.

(c) Question 3: How many proposals may | submit?

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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Each shareholder may submit no more than one
proposal to a company for a particular shareholders'
meeting.

(d) Question 4: How long can my proposal be? The
proposal, including any accompanying supporting
statement, may not exceed 500 words.

(e) Question 5: What is the deadline for submitting a
proposal?

(1) If you are submitting your proposal for the
company's annual meeting, you can in most cases
find the deadline in last year's proxy statement.
However, if the company did not hold an annual
meeting last year, or has changed the date of its
meeting for this year more than 30 days from last
year's meeting, you can usually find the deadline in
one of the company's quarterly reports on Form 10-Q
(§ 249.308a of this chapter) or 10-QSB (§ 249.308b
of this chapter), or in shareholder reports of
investment companies under § 270.30d-1 of this
chapter of the Investment Company Act of 1940. In
order to avoid controversy, shareholders should
submit their proposals by means, including electronic
means, that permit them to prove the date of delivery.

(2) The deadline is calculated in the following
manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be
received at the company's principal executive offices
not less than 120 calendar days before the date of the
company's proxy statement released to shareholders
in connection with the previous year's annual
meeting. However, if the company did not hold an
annual meeting the previous year, or if the date of
this year's annual meeting has been changed by more
than 30 days from the date of the previous year's
meeting, then the deadline is a reasonable time before
the company begins to print and mail its proxy
materials.

(3) If you are submitting your proposal for a meeting
of shareholders other than a regularly scheduled
annual meeting, the deadline is a reasonable time
before the company begins to print and mail its proxy
materials.

(f) Question 6: What if [ fail to follow one of the
eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section?

(1) The company may exclude your proposal, but
only after it has notified you of the problem, and you
have failed adequately to correct it. Within 14
calendar days of receiving your proposal, the

Pd-b <~

company must notify you in writing of any
procedural or eligibility deficiencies, as well as of the
time frame for your response. Your response must be
postmarked, or transmitted electronically, no later
than 14 days from the date you received the
company's notification. A company need not provide
you such notice of a deficiency if the deficiency
cannot be remedied, such as if you fail to submit a
proposal by the company's properly determined
deadline. If the company intends to exclude the
proposal, it will later have to make a submission
under § 240.14a-8 and provide you with a copy
under Question 10 below, § 240.14a-8()).

(2) 1f you fail in your promise to hold the required
number of securities through the date of the meeting -
of shareholders, then the company will be permitted
to exclude all of your proposals from its proxy
materiais for any meeting held in the following two
calendar years.

(g) Question 7: Who has the burden of persuading
the Commission or its staff that my proposal can be
excluded? Except as otherwise noted, the burden is
on the company to demonstrate that it is entitled to
exclude a proposal.

(h) Question 8: Must I appear personally at the
shareholders' meeting to present the proposal?

(1) Either you, or your representative who is
qualified under state law to present the proposal on
your behalf, must attend the meeting to present the
proposal. Whether you attend the meeting yourself
or send a qualified representative to the meeting in
your place, you should make sure that you, or your
representative, follow the proper state law procedures
for attending the meeting and/or presenting your
proposal.

(2) If the company holds its shareholder meeting in
whole or in part via electronic media, and the
company permits you OF your representative to
present your proposal via such media, then you may
appear through electronic media rather than traveling
to the meeting to appear in person.

(3) If you or your qualified representative fail to
appear and present the proposal, without good cause,
the company will be permitted to exclude all of your
proposals from its proxy materials for any meetings
held in the following two calendar years.

(i) Question 9: If I have complied with the
procedural requirements, on what other bases may a
company rely to exclude my proposal?

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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(1) Improper under state law: If the proposal is not a
proper subject for action by shareholders under the
laws of the jurisdiction of the company's
organization;

Note to paragraph (i)(1): Depending on the subject
matter, some proposals are not considered proper
under state law if they would be binding on the
company if approved by shareholders. In our
experience, most proposals that are cast as
recommendations or requests that the board of
directors take specified action are proper under state
law. Accordingly, we will assume that a proposal
drafted as a recommendation or suggestion is proper
unless the company demonstrates otherwise.

(2) Violation of law: If the proposal would, if
implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;

" Note to paragraph (i)(2): We will not apply this
basis for exclusion to permit exclusion of a proposal
on grounds that it would violate foreign law if
compliance with the foreign law would result in a
violation of any state or federal law.

(3) Violation of proxy rules: If the proposal or
supporting statement is contrary to any of the
Commission's proxy rules, including § 240.14a-9,
which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the
proposal relates to the redress of a personal claim or
grievance against the company or any other person,
or if it is designed to result in a benefit to you, or to
further a personal interest, which is not shared by the
other shareholders at large;

(5) Relevance: If the proposal relates to operations
which account for less than 5 percent of the
company's total assets at the end of its most recent
fiscal year, and for less than 5 percent of its net
earnings and gross sales for its most recent fiscal
year, and is not otherwise significantly related to the
company's business;

(6) Absence of power/authority: If the company
would lack the power or authority to implement the
proposal;

(7) Management functions: If the proposal deals
with a matter relating to the company's ordinary

business operations;

(8) Relates to election: If the proposal relates to an
election for membership on the company's board of
directors or analogous governing body;

(9) Conflicts with company's proposal: If the
proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the
same meeting;

Note to paragraph (i)(9): A company's submission to
the Commission under this section should specify the
points of conflict with the company's proposal.

(10) Substantially implemented: If the company has
already substantially implemented the proposal;

(11) Duplication: If the proposal substantially
duplicates another proposal previously submitted to
the company by another proponent that will be
included in the company's proxy materials for the
same meeting; . ‘

(12) Resubmissions: If the proposal deals with
substantially the same subject matter as another
proposal or proposals that has or have been
previously included in the company's proxy materials
within the preceding 5 calendar years, a company
may exclude it from its proxy materials for any
meeting held within 3 calendar years of the last time
it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within
the preceding 5 calendar years;

(i1) Less than 6% of the vote on its Jast submission to
shareholders if proposed twice previously within the
preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission
to shareholders if proposed three times or more
previously within the preceding 5 calendar years; and

(13) Specific amount of dividends: If the proposal
relates to specific amounts of cash or stock dividends.

(j) Question 10: What procedures must the company
follow if it intends to exclude my proposal?

(1) If the company intends to exclude a proposal
from its proxy materials, it must file its reasons with
the Commission no later than 80 calendar days before
it files its definitive proxy statement and form of
proxy with the Commission. The company must

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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simultaneously provide you with a copy of its
submission. The Commission staff may permit the
company to make its submission later than 80 days
before the company files its definitive proxy
statement and form of proxy, if the company
demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of the
following:

(1) The proposal;

(ii) An explanation of why the company believes that
it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority,
such as prior Division letters issued under the rule;
and

(YA

(i1} A supperting opinion of coun

sel when such
reasons are based on matters of state or foreign law.
(k) Question 11: May I submit my own statement to
the Commission responding to the company's
arguments?

Yes, you may submit a response, but it is not
required. You should try to submit any response to

us, with a copy to the company, as soon as possible

after the company makes its submission. This way,
the Commission staff will have time to consider fully
your submission before it issues its response. You
should submit six paper copies of your response.

() Question 12: If the company includes my
shareholder proposal in its proxy materials, what
information about me must it include along with the
proposal itself?

(1) The company's proxy statement must include
your name and address, as well as the number of the
company's voting securities that you hold. However,
instead of providing that information, the company
may instead include a statement that it will provide
the information to shareholders promptly upon
receiving an oral or written request.

(2) The company is not responsible for the contents
of your proposal or supporting statement.

(m) Question 13: What can I do if the company
includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my
proposal, and I disagree with some of its statements?

(1) The company may elect to include in its proxy
statement reasons why it believes shareholders

should vote against your proposal. The company is
allowed to make arguments reflecting its own point
of view, just as you may express your own point of
view in your proposal's supporting statement.

(2) However, if you believe that the company's
opposition to your proposal contains materially false
or misleading statements that may violate our anti-
fraud rule, § 240.14a-9, you should promptly send to
the Commission staff and the company a letter
explaining the reasons for your view, along with a
copy of the company's statements opposing your
proposal. To the extent possible, your letter should
include specific factual information demonstrating
the inaccuracy of the company's claims. Time
permitting, you may wish to try to work out your
differences with the company by yourself before
contacting the Commission staff.

(3) We require the company to send you a copy of its
statements opposing your proposal before it mails its
proxy materials, so that you may bring to our
attention any materially false or misleading
statements, under the following timeframes:

(i) If our no-action response requires that you make
revisions to your proposal or supporting statement as
a condition to requiring the company to include it in
its proxy materials, then the company must provide
you with a copy of its opposition statements no later
than 5 calendar days after the company receives a
copy of your revised proposal; or

(ii) In all other cases, the company must provide you
with a copy of its opposition statements no later than
30 calendar days before its files definitive copies of
its proxy statement and form of proxy under §
240.14a-6.

[41 FR 53000, Dec. 3, 1976, as amended at 43 FR
58530, Dec. 14, 1978; 44 FR 68456, 68770, Nov.
29, 1979; 48 FR 38222, Aug. 23, 1983; 50 FR
48181, Nov. 22, 1985; 51 FR 42062, Nov. 20, 1986;
52 FR 21936, June 10, 1987; 52 FR 48983, Dec. 29,
1987, 63 FR 29119, May 28,.1998; 63 FR 50622,
Sept. 22, 1998]

<General Materials (GM) - References, Annotations,
or Tables>

17 C.F. R. § 240.14a-8
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Houston, TX 77002

Ladies and Gentiemen:

* ApMITTED IN TL ONLY
**+ ADMITTED IN TX ONLY

*** ADMITTED IN DC & GA ONLY

This is in response to your request for our opinion whether a stockholder proposal

(the “Proposal”) and supporting statement (the “Supporting Statement”) submitted to Continental

Airlines, Inc., a Delaware corporation (the “Company” or “Continental’’), by Mr. Michael Buus

may be omitted from the Company’s proxy statement and form of proxy for its 2004 annual

meeting of stockholders pursuant to Rule 14a-8(i)(2) or Rule 14a-8(i)(6) under the Securities

Exchange Act of 1934,

The Proposal requests that Continental’s Board of Directors adopt a policy that no

member of or nominee to the Board of Directors have a material, non-ordinary course investment

(either direct or indirect) in a direct competitor company. Under the terms of the Proposal, the

Board of Directors must establish what represents a ‘“‘material, non-ordinary course investment”

such as a controlling interest in competitor companies and/or a substantial portion of an

individual’s personal assets.
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As explained more fully below, it is our opinion that members of the board of
directors of a Delaware corporation may not be removed from the board without a vote of
stockholders and, where removal is for cause, without an opportunity to be heard. The Proposal,
if implemented, would establish a policy requiring the automatic dismissal of a director or
directors from the Company’s Board of Directors without fhe vote or consent of stockholders and
without the due process rights contemplated by Delaware law. Because this is contrary to
Delaware law, in our opinion, the Proposal may be omitted from the Company’s proxy statement
and form of proxy in relfance on Rule 14a-8(i)(2), which authorizes the omission of a
stockholder proposal if the proposal, if implemented, would “cause the company to violate any
state, federal or foreign law to which it is subject.” It is also our opinion that the Proposal
requires the Company to implement a proposal for which it lacks the power or authority.
Therefore, we believe that the Proposal may also be omitted from the Company’s proxy
statement and form of proxy pursuant to Rule 14a-8(i)(6).

The Proposal, if approved by stockholders and adopted by the Board of Directors,
would establish a Company policy that no director of the Company have a material, non-ordinary
course investment (either direct or indirect) in a direct competitor company. To enforce or give
effect to the Proposal, were it adopted, would require the immediate removal from the
Company’s board of any director or directors who violate that policy.

Section 141(k) of the Delaware General Corporation Law (the “DGCL”) is the
only provision of Delaware law that provides for the removal of an incumbent director from a

corporation’s board of directors. It provides:
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Any director or the entire board of directors may be removed, with
or without cause, by the holders of a majority of the shares then
entitled to vote at an election of directors, except as follows:

(D) Unless the certificate of incorporation otherwise
provides, in the case of a corporation whose board
is classified as provided in subsection (d) of this
section, shareholders may effect such removal only
for cause; or

(2) In the case of a corporation having cumulative
voting, if less than the entire board is to be
removed, no director may be removed without
cause if the votes cast against such director’s
removal would be sufficient to elect such director if
then cumulatively voted at an election of the entire
board of directors, or, if there be classes of
directors, at an election of the class of directors of
which such director is a part.

Whenever the holders of any class or series are entitled to elect 1

or more directors by the certificate of incorporation, this subsection

shall apply, in respect to the removal without cause of a director or

directors so elected, to the vote of the holders of the outstanding

shares of that class or series and not to the vote of the outstanding

shares as a whole.
We note that Continental does not have a classified board or cumulative voting. As a result,
paragraphs (1) and (2) above are inapplicable to it and its Board of Directors.

Section 141(k), by its terms, clearly reposes the power to remove directors of a
Delaware corporation in the stockholders. Moreover, the statute contemplates that such removal
will be accomplished pursuant to a vote of stockholders. This is consistent with the principie
that directors are elected by stockholders and manage the corporation’s affairs on the

stockholders’ behalf. This principle is well established in the case law. See David A. Drexler, et

al., Delaware Corporation Law and Practice, §13.01 [11] (2003) (“The underlying philosophy of

the Delaware decisions is that the selection of, and continued service by, directors is a matter
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solely for the stockholders of the corporation who elected them . . .”); R. Franklin Balotti and

Jesse A. Finkelstein, Delaware Law of Corporations & Business Organizations, §4.4 (2003)

(“Like the right to elect directors, the right to remove directors is a fundamental element of
stockholder authority.”).! Moreover, where removal of a director is for cause, as would
apparently be the case if the Proposal were to be implemented, the Delaware courts have held

that a director is entitled to fundamental due process rights. Thus, in Campbell v. Loews. Inc.,

134 A.2d 852 (Del. Ch. 1957) the Court of Chancery held that where there is an attempt to
remove a director for cause the director is entitled to present his or her defense prior to the vote
of stockholders on his or her continued incumbency.

The Proposal does not expressly address the consequences of a violation of the
policy of which it seeks the adoption. However, that policy can only be given effect if a sitting
director who violates the policy can no longer serve on the Company’s Board of Directors. This
would amount to the removal of a director from the Company’s board, without a stockholder
vote, and without any opportunity for the director to present a defense.

As a result, in our opinion, the Proposal would, if implemented, cause the
Company to violate Delaware law. As a consequence, in our opinion, the Proposal may be
omitted from the Company’s proxy statement and form of proxy pursuant to Rule 14a-8(1)(2).

Because, for the reasons set forth above, the Proposal would establish a policy,

the implementation of which would require it to violate Delaware law, it is also our opinion that

Directors do not have power to remove fellow directors under the DGCL. Whether they
could be given that power under a corporation’s certificate of incorporation is undecided.
Rodman Ward, Jr., et al., Folk on the Delaware General Corporation Law, §141.5 (2003).
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Continental does not have the power or authority to implement the Proposal. For that reason,
Rule 14a-8(i)(6) provides a separate and independent basis for omission of the Proposal from the

Company’s proxy statement and form of proxy.

Very truly yours,

ot s s 3 Tonel

383605
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Office of the Chief Counsel T2
Division of Corporation Finance L LR
Securities and Exchange Commission ThE
450 Fifth Street, N.W. TeLT
Washington, D.C. 20549 PR R

Re: Shareholder Proposal Submitted by Michael Buus

s o

Ladies and Gentlemen:

On December 12, 2003, Continental Airlines, Inc. (“Continental” or the “Company’)
filed with the Securities and Exchange Commission a notice pursuant to Rule 14a-8(j) of
~ Continental’s intention to omit from its proxy statement and form of proxy for its 2004 annual
meeting of stockholders (collectively, the “2004 Proxy Materials”), a shareholder proposal (the
“Proposal’) and supporting statement (the “Supporting Statement’) submitted by Continental
stockholder Michael Buus (the “Proponent’). On December 22, 2003, the Proponent filed a
substantive response to our December 12, 2003 letter with the Commission. The Proponent’s
response included a revised proposal (the "Revised Proposal"), discussed in greater detail below,
that reflects revisions the Proponent would be willing to make to the Proposal in order for it to be
included in the Company’s 2004 Proxy Materials. On December 24, 2003, Continental filed a
letter with the Commission to respond to the Proponent’s letter filed on December 22, 2003.
Following this filing, the Company announced that Messrs. Bonderman and Price would not
stand for reelection to Continental’s Board of Directors this year. In light of this recent
development, Continental now files this letter with the Commission as an amended response to
the Proponent’s December 22, 2003 letter.

Continental has reviewed the Proponent’s December 22, 2003 letter, including the
Revised Proposal, and has concluded that both the Proposal and the Revised Proposal may be
omitted from the Company’s 2004 Proxy Materials on the bases set forth below. The Company

hereby respectfully requests that the staff of the Division of Corporation Finance (the “Staff)
concur in its opinion.

Pursuant to Rule 14a-8(j), enclosed are six (6) copies of this letter and its exhibits. Also
in accordance with Rule 14a-8(j), a copy of this letter and its exhibits is being mailed on this date
to the Proponent, informing him of the Company’s intention to omit the Proposal, Revised
Proposal and Supporting Statement from the 2004 Proxy Materials.

Before discussing the substantive bases supporting Continental’s opinion, the Company
will briefly address the Proponent’s claim that Continental’s request for no-action relief from the
Commission is time-barred under Rule 14a-8(j}(1). As Continental stated in its December 12,
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2003 letter to the Commission, its election not to change the deadline for submitting shareholder
proposals was largely based on the Company’s determination that changing the date for
submission substantially before the original deadline would have unfairly prejudiced its
stockholders and that it would still have a reasonable amount of time prior to the annual meeting
to address any substantive and procedural flaws in such proposals. Continental believes that
these facts demonstrate “good cause” under Rule 14a-8(j)(i) and allow the Commission to
exercise its discretion authorized under Rule 14a-8(j)(1) to permit the December 12, 2003 letter
to be filed after the deadline.

The Proponent’s substantive response merely relies on the Company’s acknowledgement
that it did not change the deadline for submitting shareholder proposals under Rule 14a-8(j)(1).
The Proponent failed to rebut Continental’s demonstration of “good cause” and, in particular,
offered no argument to support the contention that changing the date for submission substantially
before the original deadline would not have unfairly prejudiced the Company’s stockholders.
Accordingly, based on the Proponent’s failure to rebut this demonstration of “good cause,”
Continental respectfully requests that the Staff exercise its discretion authorized under Rule 14a-
8()(1) to permit the December 12, 2003 letter to be filed after the deadline.

As discussed more fully below, Continental believes the Proposal, Revised Proposal and
Supporting Statement may properly be excluded from the 2004 Proxy Materials pursuant to the
following provisions:

1. Rule 14a-8(i)(2), because both the Proposal and Revised Proposal, if
implemented, could cause the Company to violate a state law to which it is
subject; and

2. Rule 14a-8(i)(6), because both the Proposal and Revised Proposal require the
Company to implement a proposal for which it lacks power or authority.

I. The Proposal and the Revised Proposal May Be Excluded Under Rule 14a-8(i)(2)
Because Either Would Require the Company to Adopt a Proposal That, If
Implemented, Could Cause the Company to Violate Delaware Law

Both the Proposal and Revised Proposal may be properly omitted from
Continental’s 2004 Proxy Materials pursuant to Rule 14a-8(1)(2) because implementation
and enforcement by the Board of Directors would necessitate that the Board remove
incumbent directors who have a “material, non-ordinary course investment,” and the
removal of incumbent directors is a power that is expressly reserved to stockholders
under Delaware law. In his response, the Proponent relies on the amended language
provided in the Revised Proposal, claiming that preventing effectiveness until the Board
nominates directors for 2005 and prohibiting the provision from interfering with the term
of any Board member elected in 2004 would prevent the Company from violating
Delaware law. Continental does not agree.
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The critical failing of the Revised Proposal is that it continues to apply to
members of the Company’s Board of Directors. It is irrelevant whether the Revised
Proposal delays enforcement because such a delay bears no impact on whether the policy
may necessitate the removal of incumbent directors when it is implemented and
eventually enforced by the Board. It is certainly possible that a person will be eligible for
nomination and election to the Company’s Board of Directors but may acquire, during
the term of his or her membership on the Board, a “material, non-ordinary course
investment” that is prohibited by the Revised Proposal. In such a case, Continental
believes that enforcement of the policy by the Board of Directors would necessitate the
Board to remove the incumbent director, an act which would be in clear violation of
Delaware law.

The Proponent suggests that the Revised Proposal, if ultimately adopted as policy,
would simply become a guideline for the Board to consider when choosing director
nominees. This argument is incorrect in two respects. First, the Revised Proposal cannot
be properly characterized as a mere policy “guideline” for the Company’s Board of
Directors, because its plain language expressly prohibits persons having a “material, non-
ordinary course investment” from being a member of the Board. Second, it cannot be
properly characterized as applying solely to director nominees, because its plain language
expressly encompasses members of the Board as well. Accordingly, based on the
foregoing, both the Proposal and Revised Proposal may be excluded from the Company’s
2004 Proxy Materials pursuant to Rule 14a-8(i)(2).

Both The Proposal and Revised Proposal May Be Excluded Under Rule 14a-8(i)(6)
Because Either Requires the Company To Implement a Proposal For Which It Lacks
Power or Authority

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(6) because, under Delaware law, the Company’s Board of
Directors lacks the power or authority to remove incumbent directors. Again, the
Proponent relies on the amended language provided in the Revised Proposal. The
Proponent claims that preventing effectiveness until the Board nominates directors for
2005 and prohibiting the provision from interfering with the term of any Board member
elected in 2004 would provide the Company with the power or authority to implement the
Revised Proposal. Continental does not agree.

Continental reiterates that such delayed implementation is irrelevant. The
enforcement of the Revised Proposal, however delayed, will trigger the exclusion
provided in Rule 14a-8(i)(6) because the policy continues to apply to members of the
Company’s Board of Directors. Again, it is certainly possible that a person will be
eligible for nomination and election to the Company’s Board of Directors but may
acquire, during the term of his or her membership on the Board, a “material, non-ordinary
course investment” that is prohibited by the Revised Proposal. In such a case,
enforcement of the policy by the Board of Directors would necessitate the Board to
remove the incumbent director, an act which would be in clear violation of Delaware law.
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Thus, the Company lacks the power or authority to implement the Revised Proposal.
Accordingly, based on the foregoing, both the Proposal and Revised Proposal may be
excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(6).

For the reasons set forth in this letter and in our letter of December 12, 2003, Continental
respectfully requests that the Staff concur in its opinion that the Proposal and Revised Proposal
may be excluded from Continental's 2004 Proxy Materials. Continental would be happy to
provide you with any additional information and answer any questions that you may have
regarding this subject. Should you disagree with the conclusions set forth in this letter, we
respectfully request the opportunity to confer with you prior to the determination of the Staff's
final position. Please do not hesitate to call the undersigned, at 713-324-5207, or Kevin P. Lewis
at Vinson & Elkins, at 713-758-3884, if you should need further assistance or have any questions
regarding this matter.

Respecttully,

/W%aa(’ Vgl

Jennifer L. Vogel Cut
Enclosures

cc:  Kevin P. Lewis, Vinson & Elkins
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Office of the Chief Counsel | RECE“).‘ COPY

Division of Corporation Finance

Securities and Exchange Commission Ol
450 Fifth Street, N.W. q" SN,
Washington, D.C. 20549 S ESTIRRIE
AT s N
Re: Shareholder Proposal Submitted by Michael Buus ({ gkl ¢ 2 JOud \
| \ 151 ,/.
Ladies and Gentlemen: N,/ s
N

This letter is to inform you that Continental Airlines, Inc. (“Continental” or the
“Company”), intends to omit from its proxy statement and form of proxy for its 2004 annual
meeting of stockholders (collectively, the “2004 Proxy Materiais”), a shareholder proposal (the
“Proposal”’) and supporting statement (the “Supporting Statement”) submitted by Continental
stockholder Michael Buus (the “Proponent”).

The Proposal requests that Continental’s Board of Directors adopt a policy that no
member of or nominee to the Board of Directors have a material, non-ordinary course investment
(either direct or indirect) in a direct competitor company. Under the terms of the Proposal, the
Board of Directors must establish what rcpresents a “material, non-ordinary course investment”
such as a controlling interest in competitor companies and/or a substantial portion of an

- individual’s personal assets. The Proponent's letter dated November 26, 2003, which sets forth
the Proposal and Supporting Statement, is attached to this letter as Exhibit A.

The Company hereby respectfully requests that the staff of the Division of Corporation
Finance (the “Staff”) concur in its opinion that the Proposal and Supporting Statement may be
excluded from Continental's 2004 Proxy Materials on the bases set forth below.

Pursuant to Rule 14a-8(j), enclosed are six (6) copies of this letter and its exhibits. Also
in accordance with Rule 14a-8(j), a copy of this letter and its exhibits is being mailed on this date
to the Proponent, informing him of the Company’s intention to omit the Proposal and Supporting
Statement from the 2004 Proxy Materials. Continental expects to mail its definitive 2004 Proxy
Materials on or about February 13, 2004.

- . ... Pursuant to Rule 14a-18(j)(1), this letter must be filed with the Commission no later than
80 calendar days before the Company files its definitive 2004 Proxy Materials with the
Commission. Continental acknowledges that it has not satisfied this requirement. However,
Rule 14a-8(j)(i) permits the Company to submit this letter later than 80 calendar days before
filing its definitive 2004 Proxy Materials if it can demonstrate “good cause” for missing the
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deadline. Continental hereby respectfully requests that the Staff exercise its discretion

authorized under Rule 14a-8(j)(1) to permit this letter to be filed after the deadline by finding
good cause based on the following facts:

1444250_6.DOC

the date of this year’s annual meeting of stockholders was advanced by the
Company by more than 30 days from the date of the previous year’s meeting,
from May 14 to March 12;

as required by and in accordance with Rule 14a-5(f), the Company informed its
stockholders of the new date of the 2004 annual meeting of stockholders by
including a notice, under Item 35, in its quarterly report on Form 10-Q for the
quarter ended September 30, 2003, filed with the Commission on October 16,
2003;

the Company elected not, however, to change the deadline for submitting
shareholder proposals for inclusion in the Company’s proxy materials for its next
annual meeting of stockholders under Rule 14a-8, because the Company
determined that:

o the date on which the Company filed its quarterly report containing the
notice of change of the date of the Company’s annual meeting (although
approximately one month before the date by which such quarterly report
was required to be filed) was already less than 120 days prior to the date
on which the Company anticipated filing its definitive 2004 Proxy
Materials;

o allowing stockholders to submit proposals on or prior to November 27,
2003, the deadline for submission provided in the proxy statement for the
Company’s 2003 annual meeting of stockholders, still permitted the
Company a reasonable time to address any substantive and procedural
flaws in such proposals; and

o therefore the Company: would have unfairly prejudiced its stockholders by
selecting and publishing on October 16, 2003, a deadline for the
submission of shareholder proposals substantially before the originaily-
published deadline of November 27, 2003;

the Proponent submitted his shareholder proposal before November 27, 2003, the
expiration of the deadline for submission provided in the proxy statement for the
Company’s 2003 annual meeting of stockholders; and

the Company has filed this letter with the Commission as soon as is reasonably
practicable after receipt of the Proposal on November 26, 2003.
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Continental also respectfully notes that, should the Staff not exercise its discretion authorized
under Rule 14a-8(j)(1) to permit this letter to be filed after the 80-day deadline by finding good
cause based on the foregoing facts, but the Staff otherwise would have found that the Proposal is
excludable for one or more of the substantive reasons set forth below, then Continental will
consider changing the date of this year’s annual meeting of stockholders to allow a re-submission
of its objections to the Proposal at least 80 calendar days before the date on which Continental
would then expect to file its definitive 2004 Proxy Materials with the Commission in advance of
the new annual meeting date.

As discussed more fully below, Continental believes the Proposal and Supporting
Statement may properly be excluded from the 2004 Proxy Materials pursuant to the following
provisions:

I. Rule 14a-8(i)(8), because the Proposal relates to election for membership on the
Company’s Board of Directors;

2. Rule 14a-8(i)(2), because the Proposal, if implemented, would cause the
Company to violate a state law to which it is subject;

3. Rule 14a-8(i)(6), because the Proposal requires the Company to implement a
proposal for which it lacks power or authority; and

4. Rule 14a-8(i)(9), because the Proposal directly conflicts with one of the
Company’s own proposals that is to be submitted to the stockholders at the same

meeting.

Continental also notes that the Proponent has failed to demonstrate, in accordance with
Rule 14a-8(b)(2), that he satisfies the eligibility requirements of Rule 14a-8(b)(1), because he
has failed to submit the materials required under Rule 14a-8(b)(2). Continental has notified the
Proponent of his failure to satisfy these requirements, and a copy of this correspondence is
attached as Exhibit B. If the Proponent fails to respond with 14 days of receipt of this
correspondence, or if the Proponent fails to properly satisfy such eligibility requirements within
this 14-day period, then Continental may raise with the Staff this failure to meet the eligibility
requirements as an additional reason to exclude the Proposal and the Supporting Statement from
Continental’s 2004 Proxy materials.

I. The Proposal May Be Excluded under Rule 14a-8(i)(8) Because It Relates to Election
For Membership on the Company’s Board of Directors

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(8), which allows a company to exclude a shareholder proposal
from its proxy materials “[i]f the proposal relates to an election for membership on the
company’s board of directors or analogous governing body.” The Commission has stated
that “the principal purpose of [paragraph (i}(8)] is to make clear, with respect to corporate
elections, that Rule 14a-8 is not the proper means for conducting campaigns or effecting
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reforms in elections of that nature, since the proxy rules, including Rule 14a-11, are
applicable.” SEC Release No. 34-12598 (July 7, 1976).

By the terms of the Proposal, the Board of Directors will be asked to adopt a
policy that would prevent specific nominees from being elected to the Company’s Board
of Directors. The Company notes that while the Commission has allowed proposals that
would establish qualification for membership on a company’s board, it has also taken the
position that proposals which target specific candidates are excludable under Rule 14a-
8(1)(8). See, e.g., Duke Energy Corporation, SEC No-Action Letter (Feb. 24, 2000)
(proposal that the company adopt a policy preventing directors from serving on more
than four other boards of directors is not excludable); United Park City Mines Co., SEC
No-Action Letter (June 30, 1983) (proposal that board of directors increase the number of
directors is not excludable because it does not relate to the election of a particular
person); Honeywell International Inc., SEC No-Action Letter (Mar. 2, 2000) (proposal to
make directors ineligible for election if they fail to enact a resolution adopted by the
shareholders is excludable because it would disqualify identifiable incumbent directors
who served on the board at an earlier date when the company did not implement a
specific shareholder resolution).

In particular, the Staff has not permitted proponents to avoid this prohibition
against targeting specific candidates by drafting proposals that purport fo establish
general qualifications for membership but in reality are crafied to apply only to particular
candidates. See, e.g., PepsiCo Inc., SEC No-Action Letter (Feb. 01, 1999) (proposal,
which requests the board of directors to establish a policy requiring the resignation of
board members whose individual professional responsibilities change, is excludable
because it appears to question the ability of two members of the board who will stand for
reelection at the upcoming annual meeting); Delta Adirlines, Inc., SEC No-Action Letter
(July 21, 1992) (proposal excluding members of the company's board of directors from
reelection if they have been involved in specified conduct is excludable because it calls
into question the qualifications of at least one director up for reelection); Mobil Corp.,
SEC No-Action Letter (Jan. 29, 1982) (proposal requesting that the company amend its
bylaws to disqualify citizens of OREC countries from board eligibility is excludable
because it calls into question the qualifications of one incumbent director for reelection).
The courts have also concurred with the Commission’s position. See Rauchman v. Mobil
Corp., 739 F.2d 205, Fed. Sec. L. Rep. (CCH) | 91555 (6th Cir. 1984).

In Rauchman, a shareholder of Mobil Corp. proposed to amend the company’s
bylaws to disqualify citizens of OPEC-member countries from election to or membership
on the company’s board of directors. Rauchman, 739 F.2d at 206. In concluding that the
proposal related to an election to office and thus, under the rules of the Commission, was
not required to be included in the company’s proxy materials, the court observed:

It was undisputed that Suliman S. Olayan, a Saudi Arabian citizen, was
running for reelection to Mobil’s board of directors. The election of
Olayan to the board would have been forbidden by the proposed bylaw
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amendment, since the amendment would have made him ineligible to sit
on the board. Paragraph one of the proposed comment submitted by
Rauchman unmistakably and expressly referred to Olayan, although not by
name. Id at 208.

In the present case, the Company believes that the Proponent’s Proposal has been
intentionally crafted to prevent two specific director nominees — Messrs. Bonderman and
Price — from being eligible for election to and serving on the Company’s Board of
Directors, despite being masked in the guise of establishing general qualifications for
membership to the Company’s Board of Directors. Going beyond the facts in Rauchman,
however, the Proposal’s Supporting Statement specifically discusses one current member
of the Company’s Board of Directors — Mr. Bonderman — who would be ineligible for
reelection and service if the Company’s Board of Directors were to adopt and implement
the policy set forth in the Proposal.

Moreover, it cannot be said that the policy does not target specific candidates
merely because the Proposal grants discretion to the Board of Directors to establish the
meaning of a “material, non-ordinary course investment.” The Supporting Statement
demonstrates that the Proposal’s admonishment of improper investments is directed
towards those of Mr. Bonderman, and the Proponent provides an explicit example of
what the stockholders might consider to be a disqualifying “material, non-ordinary course
investment” when adopting the Proposal (by suggesting the definition of “controlling
interest in competitor companies and/or a substantial portion of an individual’s personal
assets”). Nor does the fact that, over the years, a general policy such as the one proposed
by the Proponent may have, from time to time, rendered one or more nominees other than
Messrs. Bonderman and Price ineligible for election to the Company’s Board, take away
from the point that the Proposal purports to prohibit the candidacy of current Board
nominees. Accordingly, based on the foregoing, the Proposal may be excluded from the
Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(8).

The Prbposal May Be Excluded Under Rule 14a-8(i)(2) Because It Requires the
Company to Adopt a Proposal That, If Implemented, Would Cause the Company to

Violate Delaware Law -

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(2), which allows a company to exclude a shareholder proposal
from its proxy materials *“[i)f the proposal would, if implemented, cause the company to
violate any state, federal, or foreign law to which it is subject.”” The Staff has often
recognized that conflict with a state’s corporation law may be a basis for omission of a
proposal and its supporting statement. See, e.g., Ford Motor Company, SEC No-Action
Letter (Feb. 4, 1993) (proposal, if implemented, would require the company to
discriminate between common stockholders in the payment of dividends, in violation of
Delaware law); Sears Roebuck & Company, SEC No-Action Letter (Jan. 13, 1993)
(proposal, if implemented, would require the company to discriminate among common
stockholders in voting rights, in violation of New York law); Exxon Corporation, SEC
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No-Action Letter (Dec. 31, 1992) (proposal, if implemented, would require the company
to discriminate among common stockholders in voting rights, in violation of New Jersey
law).

Consistent with the foregoing analysis under Rule 14a-8(i)(8), the policy set forth
in the Proposal would, if implemented by the Board of Directors, render two incumbent
directors ineligible for membership on the Company’s Board of Directors. Therefore,
implementation and enforcement of the policy by the Board of Directors would
necessitate that the Board remove these violating directors. However, under Delaware
law, members of the board of directors cannot be removed from the board without a vote
of the stockholders and, where removal is for cause, without an opportunity to be heard.

Because Continental is incorporated under the laws of the state of Delaware, it is
subject to the provisions of the Delaware General Corporation Law. Section 141(k) of
the Delaware General Corporation Law, as amended (“Section 141(k)’"), provides that
“[a]ny director or the entire board of directors may be removed, with or without cause, by
the holders of a majority of the shares then entitled to vote at an election of directors. . . .”
(Continental notes that subsections (1) and (2) of Section 141(k), which provide
exceptions to the general rule above but leave intact the fundamental right of
stockholders to effect the removal of directors, are inapplicable to the Company because,
in the case of subsection (1), Continental does not have a classified board, and in the case
of subsection (2), Continental stockholders do not have cumulative voting rights.) A
plain reading of Section 141(k) demonstrates that Delaware law expressly reserves the
right to remove directors to a company’s stockholders, and the provision contemplates
that such removal would be effected pursuant to a proper vote of the stockholders.

This fundamental right of Delaware company stockholders has also been well-
established by the courts. See David A. Drexler, et al., Delaware Corporation Law and
Practice, §13.01 [11] (2003) (“The underlying philosophy of the Delaware decisions is
that the selection of, and continued service by, directors is a matter solely for the
stockholders of the corporation who elected them . . .”); R. Franklin Balotti and Jesse A.
Finkelstein, Delaware Law of Corporations & Business Organizations, §4.4 (2003)
(“Like the right to elect directors, the: right to remove directors is a fundamental element
of stockholder authority™). Furthermore, where removal of a director is for cause, as
would apparently be the case if the Proposal were implemented by the Board of
Directors, Delaware courts have held that a director is entitled to fundamental due
process rights. See Campbell v. Loews, Inc., 134 A.2d 852 (Del. Ch. 1957) (holding that
where there is an attempt to remove a director for cause the director is entitled to present
his or her defense prior to the vote of stockholders on his or her continued incumbency).
As required by Rule 14a-8(j)(2)(iii), the Company has attached hereto as Exhibit C the
opinion of Morris, Nichols, Arsht & Tunnell, supporting the Company’s position set forth
in this Section II. Accordingly, based on the foregoing, the Proposal may be excluded
from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(2).
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IIL. The Proposal May Be Excluded Under Rule 14a-8(i)(6) Because It Requires the
Company To Implement a Proposal For Which It Lacks Power or Authority

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i}(6), which allows a company to exclude a shareholder proposal
from its proxy materials “[i]Jf the company would lack the power or authority to
implement the proposal.” The staff has a well-established record of recognizing this
exclusion. See, e.g., Alcide Corp., SEC No-Action Letter (Aug. 11, 2003) (proposal
requiring that each member of the company’s compensation committee be independent is
excludable because the board lacks the power to ensure the election of directors who
meet specified criteria); Boeing Co., SEC No-Action Letter (Feb. 13, 2001) (proposal
recommending that the company’s key board committees transition to and maintain
directors meeting certain criteria is excludable because it does not appear to be within the
board's power to ensure the election of individuals meeting the specified criteria); Farmer
Bros. Co., SEC No-Action Letter (Oct. 15, 2002) (proposal secking to amend the
company's by-laws to provide that a majority of the board of directors be independent, to
form board committees composed entirely of independent directors and to allow for
cumulative voting in board elections, is excludable under-rule 14a-8(i)(6)).

Implementation and enforcement of the policy set forth in the Proposal would
require the Company’s Board of Directors to remove two incumbent members because
they would no longer be eligible to serve on the Board of Directors. However, as
discussed above under Rule 14a-8(i)(2), Section 141(k) expressly reserves to a
company’s stockholders the right to remove directors. . Therefore, because
implementation and enforcement of the Proposal would necessitate that the Board
remove one or more of its members, and because such removal is expressly prohibited by
the laws under which Continental is incorporated, the Company lacks the power or
authority to implement the Proposal. The opinion of Morris, Nichols, Arsht & Tunnell,
attached as Exhibit C as required by Rule 14a-8(j}(2)(iii), supports the Company’s
position set forth in this Section III. Accordingly, based on the foregoing, the Proposal
may be excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(6).

IV. The Proposal May Be Excluded under Rule 142a-8(i)(9) Because It Directly Conflicts
With One of the Company’s Own Proposals

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(9), which allows a company to exclude a shareholder proposal
from its proxy materials “[i]f the proposal directly conflicts with one of the company’s
own proposals to be submitted to shareholders at the same meeting.” This exclusion
reflects the basic notion that proponents should not be able to frustrate management, and
is one the Staff has long recognized. See, e.g., AOL Time Warner Inc., SEC No-Action
Letter (Mar. 03, 2003) (proposal, which urges the adoption of a policy prohibiting future
stock option grants to senior executives in violation of existing employment agreements
or similar plans, is excludable because the terms of the company’s proposal that seeks
approval of a stock option plan conflicted with the shareholder proposal); Osteotech, Inc.,
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SEC No-Action Letter (Apr. 24, 2000) (proposal, which prohibited in specified
circumstances the grant of additional options under a stock option plan to certain officers
or directors, is excludable because the company intended to propose a new stock option
plan whose provisions would conflict with the shareholder proposal); INTERLINQ
Software Corp., SEC No-Action Letter (Apr. 20, 1999) (proposal, which relates to the
company engaging in a tender offer for its outstanding shares, is excludable because an
alternative and conflicting proposal of the company to be voted on by sharcholders could
provide inconsistent and ambiguous results).

The terms of the Proposal are likely to have the effect of disqualifying nominees
from being elected to the Company’s Board of Directors. Each year since at least 1995,
Continental has submitted proposals in its annual proxy materials that request the
stockholders to elect at least one nominee that would be disqualified from serving on the
Board if the Proposal were adopted by the stockholders and enacted by the Board. While
the nominees for election at this year’s annual meeting of stockholders have not yet been
recommended to the Board by the Company’s Corporate Governance Committee or
nominated by the Board, the Company anticipates that there is a material possibility that,
at the time the Company’s 2004 Proxy Materials are submitted to its shareholders, the
Proposal will be in clear and direct conflict with the Company’s proposal seeking
election of the Board’s nominees (especially given that, as discussed above under Rule
14a-8(i)(8), the Proposal is crafted to specifically target and disqualify two current
members of the Board of Directors). The Staff and the courts have previously
determined that such a proposal is properly excludable. For example, in Rauchman
(discussed above under Rule 14a-8(i)(8)), the shareholder suggested on appeal that his
proposal was not targeted towards Olayan because it would only have an incidental
impact on his reelection. Rauchman v. Mobil Corp., 739 F.2d 205, Fed. Sec. L. Rep.
(CCH) 91555 (6th Cir. 1984). The court of appeals was not persuaded, however, and
noted that “Mobil stockholders could not vote for Rauchman’s proposal and at the same
time ratify the nomination of Mr. Olayan.” Rauchman, 739 F.2d at 208 (relying on
Rauchman v. Mobil Corp., No. C-1-82-174, slip op. at 8 (S.D.Ohio Aug. 4, 1982)). Like
the proposal in Rauchman, the current Proposal would likely prevent the stockholders
from voting for the Proposal and at the same time electing one or more of the Board’s
nominees for the Board of Directors. ~Accordingly, based on the foregoing, the Proposal
may be excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(9).
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For the reasons set forth in this letter, Continental respectfully requests that the

Staff concur in its opinion that the Proposal may be excluded from Continental's 2004

Proxy Materials. Continental would be happy to provide you with any additional

information and answer any questions that you may have regarding this subject. Should

- you disagree with the conclusions set forth in this letter, we respectfully request the

opportunity to confer with you prior to the determination of the Staff's final position.

Please do not hesitate to call the undersigned, at 713-324-5207, or Kevin P. Lewis at

Vinson & Elkins, at 713-758-3884, if you should need further assistance or have any
questions regarding this matter.

Respecttully,

Jouifa 2.V

Jennifer L. Vogel

ted

Enclosures

cc:  Kevin P. Lewis, Vinson & Elkins
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"+ the 2004 annual meeting. Enclosed please find relevant proof of ownership.

Ma. Jennifer Vogal
Comorate Secretary
Continentd Alfines
1600 Smith St HGSLG
Housten, TX 77002

VIAFAX: 713-324-56161

Dsar Ms. Vogel:

I hereby submit the follawing resolution in accordence with SEC Hu)e 14-a-Bt0
be presented at the Company’s 2004 Annual mseting.

i have owned greater than $2,000 in Continentel sheres oontinuously for at least
ons year and | intend fo continue to own at Jeast this amount through the date of

. te

Any written. cemrmunication ahouldbe eent tomeat .
9814FM1SBOEBypass#141o ‘ e
Humble, Texas s

77338

Michael Buus
5814 FM 1960 E Bypass #1410
Humble, Texas

773398
2 Attachments
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RESOLVED: Thst the sharcholders of Continental Airlines, (“Continental” or the
“Company), request that the Board of Directors adopt & policy that no member of
or nominee to the Board of Directors shall have 5 material, non-ordinary course
fovestment (cither direct or indireot) in a direct competitor company.

The Boasd of Directors shall establish what represents a “material, non-ordinary
course investment” such as controlling interest in competitor companies and/or a
substantial portion of an individoal’s personal assets.

BUPEQRTING STATEMENT

As a Continental employee and shareholder, 1 am deeply concerned for the long-term success of
our compacy. Continental Ajrlines has struggled o survive and compete in an indastyy plagued
by the threat of terrorism, lower thao average passeager traffic apd disappointing esmiogs.

That is why we need a8 Board of Directors that has only the best interests of Continentsl
sharcholders in mind. X belfeve that Directors who have significant parsonal or professional
financial integests in the quccass of our competition are compromised in their ability to represent
the long~term futerests of shareholders.

For example, Continental’s Ditector David io%dam is uﬁ; President and founder of Texas

Pacific Group (TPG), & company that onco held a controlling interest in Contivental Aidines, -
Currently, TPG holds a comrolling imerest in corgpetitor ahline America West and has

demanstrated Interest in buying other competitor airlines, In addidon, just this year, Mr.

Bondermag, divested neatly all of his equity interest fn Continental while continuing to hold a

B i Ilt

This raises serons questions regarding conflicts of interest cmused by Director’s finencial
involvement, interest, end/or control in competitor companfes aud access to highty zensitive
buginess information. _

This proposal does not seek to remove Mr, Bonderman from his cumrent position oz the Board of

Directors. Rather, jt asks that the Company edopt a policy thar will protect shareholders fom
potemtially costly conflicty of interest ag descrihed above,

This proposal does not seck to disqualify Beard members or nominees that bold relatively small
':tgwtlﬁcowedtormpam'csﬁmughadwmﬂ' ified portfolio or as part of en indexed fund
ac S&P 500.
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Continental &
Airlines &l

Jennifer L Vogel Legol Deporiment Tel 713 324 5207
S:r?l:: \%:e Preslgdent : Alstofgosor I*"iQSLG fox 713 324 5161

Secrel 1600 Smith Street continental.com
General Counsel and Secrelary Houston X 77002

December 9, 2003

VIA FEDERAL EXPRESS

Mr. Michael Buus
9814 FM 1960 E Bypass #1410
Humble, Texas 77338

Dear Mr. Buus:

Thank you for your letter dated November 26, 2003, addressed to me as Secretary of
Continental Airlines, Inc. (the “Company”), in which you submitted a shareholder proposal for
inclusion in the Company’s proxy statement for its next annual meeting of stockholders. We
note that your proposal was submitted to us under Rule 14a-8 of the Securities Exchange Act of

1934, as amended (“Rule 14a-8”).

As you may know, Rule 14a-8(b)(1) provides that in order to be eligible to submit a
proposal, you must have continuously held at least $2,000 in market value, or 1%, of the
Company’s securities entitled to be voted on the proposal at the meeting for at least one year by
the date you submit the proposal. Under Rule 14a-8(b)(2), you may prove that you satisfy this
eligibility requirement in one of two ways. If you are the registered holder of your securities,
which means that your name appears in our records as a shareholder of the Company, we can
verify your eligibility on our own. Alternatively, if you are not the registered holder of your
securities, you must submit to us a written statement from the “record” holder of your securities
(usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held your securities for at least one year.

Please note that the materials you submitted to us do not satisfy the requirements of
Rule 14a-8(b)(2). Our records do not list you as a registered holder of the Company and you
have not submitted an appropriate written statement from the record holder of your securities. In
addition, the information you have sent TUs does not establish any ownership dating back to
November 2002. Please note that according to the Securities and Exchange Commission’s Staff
Legal Bulletin No. 14, dated July 13, 2001, a shareholder’s monthly, quarterly or other periodic
investment statements do not satisfy the written statement requirement. You must submit an
affirmative written statement from the record holder of your securities that specifically verifies
that you owned the securities continuously for a period of one year as of the time you submitted

your proposal.

For your convenience, a copy of Rule 14a-8 is enclosed.




N IviiCchaeh buus AP SILRIRC RN R ?:}i
December 9,2003 o_ g8
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We are providing you notice of this deficiency-under Rule 14a-8(f)(1). If you wish to
cure this deficiency, you must submit proof of your ownership to us. Your submission of proof
must be postmarked, or transmitted electronically, no later than 14 days from the date in which
you receive this notice. If you do not submit proof of ownership within this period, we will
exclude your proposal from the proxy statement for next year's annual meeting because of your
failure to meet the eligibility requirements. If you do submit proof of ownership within this
period, we will review such proof to determine whether the deficiency has been cured. However,
please note that we may nevertheless object to your proposal on the basis of other grounds
described in Rule 14a-8(i).

Very truly yours,

ennifer L. Vogel

JLV:bjs
51997vl
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17 C.FR. § 240.140-8

CODE OF FEDERAL REGULATIONS
TITLE 17-COMMODITY AND SECURITIES
EXCHANGES
CHAPTER II-SECURITIES AND EXCHANGE
COMMISSION
PART 240--GENERAL RULES AND
REGULATIONS, SECURITIES EXCHANGE
ACT OF 1934
SUBPART A—-RULES AND REGULATIONS
UNDER THE SECURITIES EXCHANGE ACT
OF 1934
REGULATION 14A: SOLICITATION OF
PROXIES
Current through November 21, 2003 68 FR 65827

§ 240.14a-8 Shareholder proposals.

This section addresses when a company must
include a shareholder's proposal in its proxy
statement and identify the proposal in its form of
proxy when the company holds an annual or special
meeting of shareholders. In summary, in order to
have your shareholder proposal included on a
company's proxy card, and included along with any
supporting statement in its proxy statement, you must
be eligible and follow certain procedures. Under a
few specific circumstances, the company is permitted
to exclude your proposal, but only after submitting its
reasons to the Commission. We structured this
section in a question-and- answer format so that it is
easier to understand. The references to "you" are to a
shareholder seeking to submit the proposal.

(a) Question 1: What is a proposal? A shareholder
proposal is your recommendation or requirement that
the company and/or its board of directors take action,
which you intend to present at 2 meeting of the
company's shareholders. Your proposal should state
as clearly as possible the course of action that you
believe the company should follow. If your preposal
is placed on the company's proxy card, the company
must also provide in the form of proxy means for
shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless
otherwise indicated, the word "proposal" as used in
this section refers both to your proposal, and to your
corresponding statement in support of your proposal

(if any).

(b) Question 2: Who is eligible to submit a proposal,
and how do | demonstratc to the company that I am
eligible?

(1) In order to be eligible to submit a proposal, you
must have continuously held at least $2,000 in market
value, or 1%, of the company's securities entitled to
be voted on the proposal at the meeting for at ledst
one year by the date you submit the proposal. You
must continue to hold those securities through the
date of the meeting.

(2) If you are the registered holder of your securities,
which means that your name appears in the
company's records as a shareholder, the company can
verify your eligibility on its own, although you will
still have to provide the company with a written
statement that you intend to continue to hold the
securities through the date of the meeting of
shareholders. However, if like many shareholders
you are not a registered holder, the company likely
does not know that you are a shareholder, or how
many shares you own. In this case, at the time you
submit your proposal, you must prove your eligibility
to the company in one of two ways:

(i) The first way is to submit to the company a
written statement from the “record” holder of your
securities (usually & broker or bank) verifying that, at
the time you submitted your proposal, you
continuously held the securities for at least one year.
You must also include your own written statement
that you intend to continue to hold the securities
through the date of the meeting of shareholders; or

(ii) The second way to prove ownership applies only
if you have filed 2 Schedule 13D (§ 240.13d-101),
Schedule 13G (§ 240.13d-102), Form 3 (§ 249.103
of this chapter), Form 4 (§ 249.104 of this chapter)
and/or Form 5 (§ 249.105 of this chapter), or
amendments to those documents or updated forms,
reflecting your ownership of the shares as of or
before the date on which the one-year eligibility
period begins. If you have filed one of these
documents with the SEC, you may demonstrate your
eligibility by submitting to the company:

(A) A copy of the schedule and/or form, and any
subsequent amendments reporting a change in your
ownership level;

(B) Your written statement that you continuously
held the required number of shares for the one-year
period as of the date of the statement; and

(C) Your written statement that you intend to
continue ownership of the shares through the date of
the company's annual or special meeting.

(c) Question 3: How many proposals may I submit?

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works




TGN R 4RU 1430

Each shareholder may submit no more than one
proposal to a company for a particular sharcholders’
meeting.

(d) Question 4: How long can my proposal be? The
proposal, including any accompanying supporting
statement, may not exceed 500 words.

(c) Question 5: What is the deadline for submitting a
proposal?

(1) If you are submitting your proposal for the
company's annual meeting, you can in most cases
find the deadline in last year's proxy statement.
However, if the company did not hold an annual
meeting last year, or has changed the date of its
meeting for this year more than 30 days from last
year's meeting, you can usually find the deadline in
one of the company's quarterly reports on Form 10-Q
(§ 249.308a of this chapter) or 10-QSB (§ 249.308b
of this chapter), or in sharcholder reports of
investment companies under § 270.30d-1 of this
chapter of the Investment Company Act of 1940. In
order to avoid controversy, shareholders should
submit their proposals by means, including electronic
means, that permit them to prove the date of delivery.

(2) The deadline is calculated in the following
manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be
received at the company's principal executive offices
not less than 120 calendar days before the date of the
company's proxy statement released to shareholders
in connection with the previous year's annual
meeting. However, if the company did not hold an
annual meeting the previous year, or if the date of
this year’s annual meeting has been changed by more
than 30 days from the date of the previous year's
meeting, then the deadline is a reasonable time before
the company begins to print and mail its proxy
materials.

(3) If you are submitting your proposal for a meeting
of shareholders other than a regularly schedlled
annual meeting, the deadline is a reasonable time
before the company begins to print and mail its proxy
materials.

() Question 6; What if I fail to follow one of the
eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section?

(1) The company may exclude your proposal, but
only after it has notified you of the problem, and you
have failed adequately to correct it. Within 14
calendar days of receiving your proposal, the

company must notify you in writing of any
procedural or eligibility deficlencies, as well as of the
time frame for your response. Your response must be
postmarked, or transmitted electronically, no later
than {4 days from the date you received the
company's notification. A company need not provide
you such notice of a deficiency if the deficiency
cannot be remedied, such as if you fail to submit a
proposal by the company's properly determined
deadline. If the company intends to exclude the
proposal, it will later have to make a submission
under § 240.142-8 and provide you with a copy
under Question 10 below, § 240.142-8(j).

(2) If you fail in your promise to hold the required
number of securities through the date of the meeting
of shareholders, then the company will be permitted
to exclude all of your propasals from its proxy
materials for any meeting held in the following twu
calendar years.

(g) Question 7: Who has the burden of persuading
the Commission or its staff that my proposal can be
excluded? Except as otherwise noted, the burden is
on the company to demonstrate that it is entitled to
exclude a proposal.

(h) Question 8: Must I appear personally at the
shareholders’ meeting to present the proposal?

(1) Either you, or your representative who is
qualified under state law to present the proposal on
your behalf, must attend the meeting to present the
proposal. Whether you attend the meeting yourself
or send a qualified representative to the meeting in
your place, you should make sure that you, or your
representative, follow the proper state law procedures
for attending the meeting and/or presenting your
proposal.

(2) If the company holds its sharcholder meeting in
whale or in part via electronic media, and the
company permits you or your represeniative to
present your proposal via such media, then you may
appear through electronic media rather than traveling
to the meeting to appear in person.

(3) If you or your qualified representative fail to
appear and present the proposal, without good cause,
the company will be permitted to exclude all of your
proposals from its proxy materials for any meetings
held in the following two calendar years.

() Question 9: If I have complied with the
procedural requirements, on what other bases may a
company rely to exclude my proposal?
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(1) Improper under state law: If the proposal is nota

proper subject for action by sharcholders under the
laws of the jurisdiction of the company's
organization;

Note to paragraph (iX1): Depending on the subject
matter, some proposals are not considered proper
under state law if they would be binding on the
company if approved by shareholders. In our
experience, most proposals that are cast as
recommendations or requests that the board of
directors take specified action are proper under state
law. Accordingly, we will assume that 2 proposal
drafted as a recommendation or suggestion is proper
unless the company demonstrates otherwise.

(2) Violation of law: If the proposal would, if
implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;

Note to paragraph (iX2): We will not apply this
basis for exclusion to permit exclusion of a proposal
on grounds that it would violate foreign law if
compliance with the foreign law would result in a
violation of any state or federal law.

(3) Violation of proxy rules: If the proposal or
supporting statement is contrary to any of the
Commission's proxy rules, including § 240.14a-9,
which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the
proposal relates to the redress of a personal claim or
grievance against the company or any other person,
or if it is designed to result in a benefit to you, or to
further a personal interest, which is not shared by the
other shareholders at large;

(5) Relevance: If the proposal relates to operations
which account for less than 5 percent of the
company's total assets at the end of its most recent
fiscal year, and for less than 5 percent of its net
camings and gross sales for its most recent fiscal
year, and is not otherwise significantly related to the
company's business;

(6) Absence of power/authority: If the company
would lack the power or authority to implement the
proposal;

(7) Management functions: If the proposal deals
with a matter relating to the company's ordinary

business operations;

(8) Relates to election: If the proposal relates to an
election for membership on the company's board of
directors or analogous governing body;

(9) Conflicts with company's proposal: If the
proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the
same meeting;

Note to paragraph (i)(9): A company's submission to
the Commission under this section should specify the
points of conflict with the company's proposal.

(10) Substantially implemented: If the company has
already substantially implemented the proposal;

(11) Duplication: If the proposal substantially
duplicates another proposal previously submitted to
the company by another proponent that will be
included in the company's proxy materials for the
same meeting;

(12) Resubmissions: If the proposal deals with
substantially the same subject matter as another
proposal or proposals that has or have been
previously included in the company's proxy materials
within the preceding 5 calendar years, a company
may exclude it from its proxy materials for any
meeting held within 3 calendar years of the last time
it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within
the preceding S calendar years;

(ii) Less than 6% of the vote on its last submission to
shareholders if proposed twice previously within the
preceding S calendar years; or

(iii) Less than 10% of the vote on its last submission
to shareholders if proposed three times or more
previously within the preceding 5 calendar years; and

(13) Specific amount of dividends: If the proposal
relates to specific amounts of cash or stock dividends.

(i) Question 10: What procedures must the company
follow if it intends to exclude my proposal?

(1) If the company intends to exclude a proposal
from its proxy materials, it must file its reasons with
the Commission no later than 80 calendar days before
it files its definitive proxy statement and form of
proxy with the Commission. The company must

Caopr. © West 2003 No Claim to Orig. U.S. Govt. Works
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simuitaneously provide you with a copy of its
submission. The Commission staff may permit the
company to make its submission later than 80 days
before the company files its definitive proxy
statement and form of proxy, if the company
demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of the
following:

(i) The proposal;

(ii) An explanation of why the company believes that
it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority,
such as prior Division letters issued under the rule;
and

(iii) A supporting opinion of counsel when such
reasons are based on matters of state or foreign law.

_{k) Question 11: May I submit my own statement to

. the Commission responding to the company's

arguments?

Yes, you may submit a response, but it is not
required. You should try to submit any response to
us, with a copy to the company, as socn as possible
after the company makes its submission. This way,
the Commission staff will have time to consider fully
your submission before it issues its response. You
should submit six paper copies of your response.

(1) Question 12: If the company includes my
sharcholder proposal in its proxy materials, what
information about me must it include along with the
proposal itself?

(1) The company's proxy statement must include
your name and address, as well as the number of the
company’s voting securities that you hold. However,
instead of providing that information, the company
may instead include a statement that it will proVide
the information to shareholders promptly upon
receiving an oral or written request.

{(2) The company is not responsible for the contents
of your proposal or supporting statement.

{m) Question 13: What can | do if the company
includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my
proposal, and I disagree with some of its statements?

(1} The company may elect to include in its proxy
statement reasons why it believes sharcholders

Page 4

should vote against your proposal. The company is
allowed to make arguments reflecting its own point
of view, just as you may express your own point of
view in your proposal's supporting statement.

(2) However, if you believe that the company's
opposition to your proposal contains materially false
or misleading statements that may violate our anti-
fraud rule, § 240.14a-9, you should promptly send to
the Commission staff and the company a letter
explaining the reasons for your view, along with a
copy of the company's statements opposing your
proposal. To the extent possible, your letter should
include specific factual information demonstrating
the inaccuracy of the company's claims. Time
permitting, you may wish to try to work out your
differences with the company by yourself before
contacting the Commission staff,

(3) We require the company to send you 2 copy of its
statements opposing your proposal before it mails its
proxy materials, so that you may bring to our
attention any materially false of misleading
statements, under the following timeframes:

(i) If our no-action response requires that you make
revisions to your proposal or supporting statement as
a condition to requiring the company to include it in
its proxy materials, then the company must provide
you with a copy of its opposition statements no later
than § calendar days after the company receives a
copy of your revised proposal; or

(ii) In all other cases, the company must provide you
with a copy of its opposition statements no later than
30 calendar days before its files definitive copies of
its proxy statement and form of proxy under §
240.14a-6. T

{41 FR 53000, Dec. 3, 1976, as amended at 43 FR
58530, Dec. 14, 1978; 44 FR 68456, 68770, Nov.
29, 1979; 48 FR 38222, Aug. 23, 1983; 50 FR
4818, Nov. 22, 1985; 51 FR 42062, Nov. 20, 1986;
52 FR 21936, June 10, 1987; 52 FR 48983, Dec. 29,
1987; 63 FR 29119, May 28,.1998; 63 FR 50622
Sept. 22, 1998)

<General Materials (GM) - References, Annotations,
or Tables>

17C.F.R. § 240.142-8
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—...END OF DOCUMENT
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This is in response to your request for our opinion whether a stockholder proposal

(the “Proposal”) and supporting statement (the “Supporting Statement”) submitted to Continental
Adrlines, Inc., a Delaware corporation (the “Company” or “Continental”), by Mr. Michael Buus
may be omitted from the Company’s proxy statement and form of proxy for its 2004 annual
meeting of stockholders pursuant to Rule 14a-8(i)(2) or Rule 14a-8(i)(6) under the Securities

Exchange Act of 1934.

The Proposal requests that Continental’s Board of Directors adopt a policy that no
member of or nominee to the Board of Directors have a material, non-ordinary course investment
(either direct or indirect) in a direct competitor company. Under the terms of the Proposal, the

Board of Directors must establish what represents a “material, non-ordinary course investment”

such as a controlling interest in competitor companies and/or a substantial portion of an

individual’s personal assets.
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As explained more fully below, it is our opinion that members of the board of
directors of a Delaware corporation may not be removed from the board without a vote of
stockholders and, where removal is for cause, without an opportunity to be heard. The Proposal,
if implemented, would establish a policy requiring the automatic dismissal of a director or
directors from the Company’s Board of Directors without the vote or consent of stockholders and
without the due process rights contemplated by Delaware law. Because this is contrary to
Delaware law, in our opinion, the Proposal may be omitted from the Company’s proxy statement
and form of proxy in relié.nce on Rule 14a-8(i)(2), which authorizes the omission of a
stockholder proposal if the proposal, if implemented, would “cause the company to violate any
state, federal or foreign law to which it is subject.” It is also our opinion that the Proposal
requires the Company to implement a prbposal for which it lacks the power or authority.
Therefore, we believe that the Proposal may also be omitted from the Company’s proxy
statement and form of proxy pursuant to Rule 14a-8(i)(6).

The Proposal, if approved by stockholders and adopted by the Board of Directors,
would establish a Company policy that no director of the Company have a material, non-ordinary
course investment (either direct or indirect) in a direct competitor company. To enforce or give
effect to the Proposal, were it adopted, Would require the immediate removal from the
Company’s board of any director or directors who violate that policy.

Section 141(k) of the Delaware General Corporation Law (the “DGCL”) is the
only provision of Delaware law that provides for the removal of an incumbent director from a

corporation’s board of directors. It provides:
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Any director or the entire board of directors may be removed, with
or without cause, by the holders of a majority of the shares then
entitled to vote at an election of directors, except as follows:

€8 Unless the certificate of incorporation otherwise
provides, in the case of a corporation whose board
is classified as provided in subsection (d) of this
section, shareholders may effect such removal only
for cause; or

(2) In the case of a corporation having cumulative
voting, if less than the entire board is to be
removed, no director may be removed without
cause if the votes cast against such director’s
removal would be sufficient to elect such director if
then cumulatively voted at an election of the entire
board of directors, or, if there be classes of
directors, at an election of the class of directors of
which such director is a part.

Whenever the holders of any class or series are entitled to elect 1
or more directors by the certificate of incorporation, this subsection
shall apply, in respect to the removal without cause of a director or
directors so elected, to the vote of the holders of the outstanding

shares of that class or series and not to the vote of the outstanding
shares as a whole,

We note that Continental does not have a classified board or cumulative voting. As a result,
paragraphs (1) and (2) above are inapplicable to it and its Board of Directors.

Section 141(k), by its terms, clearly reposes the power to remove directors of a
Delaware corporation in the stockholders. I\'i;.reover, the statute contemplates that such removal
will be accomplished pursuant to a vote of stockholders. This is consistent with the principle
that directors are elected by stockholders and manage the corporation’s affairs on the

stockholders’ behalf. This principle is well established in the case law. See David A. Drexler, et

al., Delaware Corporation Law and Practice, §13.01 [11] (2003) (“The underlying philosophy of

the Delaware decisions is that the selection of, and continued service by, directors is a matter
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solely for the stockholders of the corporation who elected them...”); R. Franklin Balotti and

Jesse A. Finkelstein, Delaware Law of Corporations & Business Organizations, §4.4 (2003)

(“Like the right to elect directors, the right to remove directors is a fundamental element of
stockholder authority.”).! Moreover, where removal of a director is for cause, as would
apparently be the case if the Proposal were to be implemented, the Delaware courts have held

that a director is entitled to fundamental due process rights. Thus, in Campbell v. Loews, Inc.,

134 A.2d 852 (Del. Ch. 1957) the Court of Chancery held that where there is an attempt to
remove a director for cause the director is entitled to present his or her defense prior to the vote
of stockholders on his or her continued incumbency.

The Proposal does not expressly address the consequences of a violation of the
policy of which it seeks the adoption. However, that policy can only be given effect if a sitting
director who violates the policy can no longer serve on the Company’s Board of Directors. This
would amount to the removal of a director from the Company’s board, without a stockholder
vote, and without any opportunity for the director to present a defense.

As a result, in our opinion, the Proposal would, if implemented, cause the
Company to violate Delaware law. As a consequence, in our opinion, the Proposal may be
omitted from the Company’s proxy smtemengnd form of proxy pursuant to Rule 14a-8(i)(2).

Because, for the reasons set forth above, the Proposal would establish a policy,

the implementation of which would require it to violate Delaware law, it is also our opinion that

! Directors do not have power to remove fellow directors under the DGCL. Whether they
could be given that power under a corporation’s certificate of incorporation is undecided.

Rodman Ward, Jr,, et al.,, Folk on the Delaware General Corporation Law, §141.5 (2003).
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Continental does not have the power or authority to implement the Proposal. For that reason,
Rule 14a-8(i)(6) provides a separate and independent basis for omission of the Proposal from the

Company’s proxy statement and form of proxy.

Very truly yours,

NO’PH”NM&W& but/\e/u

383605
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December 22, 2003

Ms. Jepnifer L, Vogel

Senior Vice President

General Counsel and Secretary
Continental Airlines Inc.

Legal Department, 41* Floor HQSLG
1600 Smith Street

Houston, TX 77002

Dear Ms. Vogel:

I am in receipt of your letter dated December 9, 2003 requesting further
documentation of proof of my stock ownership necessary to submit a

shareholder proposal.

Please find enclosed a letter from Smith Barney/Citigroup, the record holder
of my securities that confirms my stock ownership.

Please also find enclosed a copy of my response to your no-action request to
the Securities & Exchange Commission dated December 12, 2003.

Any written communication should be sent to me at:
Michael Buus
9814 FM 1960 E Bypass #1410
Humble, TX 77338

Thank you,

Michael Buus *




SMI’['[—IBARNEYT

citigroup

December 17, 2003

Michae] Buus

9814 FM 1960
E-bypass 1410
Humble, TX 77338

RE: Continental Airlines stock purchase account

Dear Mr. Buss,

This letter confirms the fact that Smith Bemey holds 376.2799 shares of Continental Airlines
common stock for the benefit of Michagl Buss, with & market value as of the date of this letter
of $5,846.80 for a petiod in excess of one vear dating back from November 2003.

If you have any questions, please do not hesitate to call me at (713)658-2700.

Sincerely,

L

Control Administrator

K

Cirigroup Global Marken Ins, ) 100 Louisiang, Suite $200 Houston, TX 77002-5220 Tel 718 658 2700 Fax 715 658 2729 Tollfree 800 B30 2774
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December 22, 2003

Office of the Chief Counsel
Division of Corporate Finance
Securities & Exchange Comimission
450 Firfth Street, N.-W.
Washington, DC 20549

RE: Request for No-Action by Continenta) Airlines Inc. on the Shareholder Proposal
Submitted by Continenta] Stockholder Michael Buss.

Ladies and Gentlemen:

I am in receipt of a letter sent to you from Jennifer L. Vogel, Senior Vice President,
General Counsel and Secretary of Continental Airlines (“Continental” or *“the Company™)
dated December 12, 2003. In that letter, Counsel gives notice of the Company’s intent to
exclude my shareholder proposal from Continental’s proxy materials for 2004.

In accordance with Rule 14a-8(j), enclosed are six (6) copies of this letter and its exhibit.

My sharcholder proposal requesting Continental’s Board of Directors to adopt criteria for
Director qualification is a legitimate issue for shareholder consideration and must be

included in the Company's proxy materials.

Initially, the request by Continental Airlines for no-action relief is time-barred because,
as Continental admits, it fajled to request telief in a timely manner as required by Rule
14a-8 (§)(1). Continental has asked that the Commission use allowable discretion to
forgive their late request for no-action based on the fact that they chose to move their
2004 annual meeting from May 14 to March 12 thus compressing the time they have to
publish their proxy materials. However, as also acknowledged in their Jetter, Continental
did not move up the filing deadline for sharcholder proponents to submit proposals for
inclusion in the 2004 proxy statement. I believe they should therefore abide by the rules
and allow the Commission proper time to eddress any concerns over the substance of my

proposal or include my proposal as submitted.

Should the Commission find the Company’s request persuasive and chooses to review the
Company’s no-action request, please find my responses to the Company's arguments.




ARGUMENTS

1. The Proposal May Be Included Under Rule 14a-8(i)(8) Because it Does Not
Relate to the Election for Membership on the Company’s Board of Directors

My proposal does not ask nor intend to impact the election of any nominee to the
-Continental Board of Directors. The proposal secks a policy to be adopted by the
Continental Board regarding qualifications for future members to the Board just es
Continental’s Board has already established an age-based qualification for Board

membership.’

My proposal does not, as the Company suggests, seek to interfere with a shareholder vote
for any nominee including Messrs. Bonderman and Price. In fact, my proposal never
mentions Mr. Price and uses statements of fact about Mr. Bonderman only to highlight
why I believe qualifications for Board membership would better protect the interests of

Coutinental shareholders.

In 1998, the Commission concurred with the International Brotherhood of Teamsters’
General Fund's defense of its proposal at America West Airlines secking the separation
of Chairman and CEO which stated that pro%:osals should be relevant to and specifically
address the needs of particular corporations.

In the spirit of cooperation and clarification, I would be willing to amend the proposal to
add a final sentence in the RESOLVED portion to read:

If adopted, this policy shall not go into effect unti] Continental’s Board nominates
its 2005 Directors. The policy shall not interfere with the term of any Board
member elected in 2004 (sce EXHIBIT A, Revised Shareholder Proposal).

2. The Proposal May Be Included Under Rule 142-8(i)(2) Because it Does Not Cause
the Company to Viclate State Law

The Company argues that allowing this proposal to be voted on by shareholders would
cause. the Company to violate Delaware law, the State of the Company’s incorporation.
Specifically they argue that the proposal would render two incumbent directors ineligible
for membership on the Company’s Board. Under Delaware law, members of the Board
of Directors cannot be removed from the Board without a vote of the stockholders and,
where removal is for cause, without an opportunity to be heard, I believe my proposed
amendment (see above) renders the company’s point moot and adheres to Delaware Jaw
as it does not impact any current director, nominee, or term of director elected in 2004.

! Continental Airlines Inc. Corporate Governance Guidelines, Board Composition, 1(f) age.
? America West Holdings Corp. SEC No-Action Letter (March 9, 1998) (Proposal Requesting Split

Chair/CEQ Positions).




If ultimately adopted as policy, my proposal would simply become a guideline that the
Board must consider when choosing Director nominees. I believe the investor concerns

addressed by my proposal are as important as the age of & Director,

3. The Proposal May Be Included Under Rule 14a-8(1)(6) — Because it Does Not
Require the Company to Implement a Proposal for Which it Lacks Power or

Authority

The Company argues again that the proposal would force the Board of Directors to
remove two incumbent members because they would no longer be eligible to serve on the
Board. Rule 142-8(i)(2), Section 141(k) expressly reserves the right to remove Directors

to Company stockholders.

Again, my proposed amendment to the resolution (see above) will address these
concerns, as the proposal will not and cannot force the removal of any. incumbent
directors. The proposal if adopted, would not go into effect until the nominating cycle
for the 2005 shareholder meeting and expressly states that it will not impact the term of
any Director elected in 2004,

4. The Proposal May Be Included Under Rule 14a-8(3)(9) Because it Does Not
Directly Conflict With One of the Company’s Own Proposals

The Company argues that my proposal would interfere with its own proposal to elect
their nominees for Director.

First, as I write this letter, I still do not know who the Company’s Director nominees are
because, as the Company stated in its no-action request, “The nominees for election at
this year's annual meeting of stockholders have not yet been recommended to the Board
by the Company’s Corporate Governance Committee or nominated by the Board.”

Second, as stated previously, my proposal will not conflict with any 2004 nominees for
Director or if elected their terms of office.

Third, my amendment eliminates any question conceming “interference” with the
potential election of Messrs. Price and Bonderman.

. .-

CONCLUSION

I have put forth this resolution for consideration by my fellow Continental shareholders
because I believe that they share my concerns for the success of our Company and that to
protect our investment we must safeguard our Board from conflicts of interest.

Based on the foregoing analysis, I respectfully request that the Division take action to
enforce inclusion of my proposal in the 2004 Continental Aitlines’ Proxy Materials.




Sincerely:

Michael Bugs

cc:  Jennifer L. Vogel, Senior Vice President & General Counsel
Continental Airlines
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EXHIBIT A
REVISED PROPOSAL

RESOLVED: That the shareholders of Continental Airlines, (“Continental” or the
“Company"’), request that the Board of Directors adopt a policy that no member of
or nominee to the Board of Directors shall have a material, non-ordinary course
investment (either direct or indirect) in a direct competitor company.

The Board of Directors shall establish what represents a “material, non-ordinary
course investment” such as controlling interest in competitor companies and/or a
substantial portion of an individual’s personal assets.

If adopted, this policy shall not go into effect until Continental’s Board nominates
it's 2005 Directors. The policy shall not interfere with the term of any Board

member elected in 2004.

SUPPORTING STATEMENT

As a Continental employee and sharcholder, I am deeply concerned for the long-
terrn success of our company. Continental Airlines has struggled to survive and
compete in an industry plagued by the threat of terrorism, lower than average

passenger traffic and disappointing earnings.

That is why we need a Board of Directors that has only the best interests of
Continental shareholders in mind. I believe that Directors who have significant
personal or professional financial interests in the success of our competition are
compromised in their ability to represent the long-term interests of shareholders.

For example, Continental’s Director David Bonderman is the President and
founder of Texas Pacific Group (TPG), a company that once held a controlling
‘interest -in Continental Airlines. Curr€ntly, TPG holds a controlling interest in
competitor airline America West and has demonstrated interest in buying other
competitor airlines. In addition, just this year, Mr. Bonderman divested nearly all
of his equity interest in Continental while continuing to hold a Board position.

This raises serious questions regarding conflicts of interest caused by Director’s
financial involvement, interest, and/or control in competitor companies and access

to highly sensitive business information.
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This proposal does not seek to remove Mr. Bonderman from his current position
on the Board of Directors.. Rather, it asks that the Company adopt a policy that
will protect shareholders from potentially costly conflicts of interest as described

above, :

This proposal does not seek to disqualify Board members or nominees that hold
relatively small mterests in competitor companies through a diversified portfolio or

as part of an indexed fund such as the S&P 500.
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December 22, 2003

Ms. Jennifer L. Vogel

Senior Vice President

General Counsel and Secretary
Continental Aitlines Inc.

Legal Department, 41% Floor HQSLG
1600 Smith Street

Houston, TX 77002

Dear Ms. Vogel:

I am in receipt of your letter dated December 9, 2003 requesting further
documentation of proof of my stock ownership necessary to submit a
shareholder proposal.

Please find enclosed a letter from Smith Barney/Citigroup, the record holder
-- of my securities that confirms my stock ownership.

Please also find enclosed a copy of my response to your no-action request to
the Securities & Exchange Commission dated December 12, 2003.

Any written communication should be sent to me at:

Michael Buus
9814 FM 1960 E Bypass #1410
Humble, TX 77338

Thank you,

Michael Buus ~




SMITHBARNEY.
citigroud™

December 17, 2003

Michael Buus

9814 FM 1960
E-bypass 1410
Hurable, TX 77338

RE: Continental Airlines stock purchase account

Dear Mr. Buss,

This letter confirms the fact that Smith Bamey holds 376.2799 shares of Continental Airlines
common stock for the benefit of Michael Buss, with a market value as of the date of this letter
of $5,846.80 for a period in excess of one year dating back from November 2003.

If you have any questions, please do not hesitate to call me at (713)658-2700.

Sincerely,

L

Contro]l Administrator

19

Cirigrotp Global Marken lae. 100 Louiriang, Sulw 5200 Houston, TX 77002-5220 Tl 713 658 2700 Pax 718 658 2729 Toll-Free 800 890 2774

RELIABLE BUT WE 0O NOT GUARANTEE ITS ACCURAGY OR COMILETENESS,

THE INFORMATIO SEI'POR“!EWM OBTAINED FROM SOURCES WKI AELIEVE
NETHER THE D%OM’I’I NOR ANY OPINION EXPRESSED OO?{HSL‘;'EET'UTES A SOLIGITATION $Y US QF THE PURCHASE OR $ALE OF ANY SECURITTUS.




December 22, 2003

Office of the Chief Counsel
Division of Corporate Finance
Securitics & Exchange Commission
450 Firfth Street, NN'W.
Washington, DC 20549

RE: Request for No-Action by Continenta] Airlines Inc. on the Shareholder Proposal
Submitted by Continenta] Stockholder Michael Buss.

Ladies and Gentlemen:

I am in receipt of a letter sent to you from Jennifer L. Vogel, Senior Vice President,
General Counsel and Secretary of Continental Adrlines (“Continental” or “the Company™)
dated December 12, 2003. In that letter, Counsel gives notice of the Company’s intent to
exclude my sharcholder proposal from Continental’s proxy materials for 2004.

In accordance with Rule 14a-8(j), enclosed are six (6) copies of this letter and its exhibit.

My sbarcholder proposal requesting Continental’s Board of Directors to adopt criteria for
Director qualification is a legitimate issue for shareholder consideration and must be

incjuded in the Company’s proxy materials.

Injtially, the request by Continental Airlines for no-action relief is time-barred because,
as Continental admits, it failed to request relief in a timely manner as required by Rule
14a-8 (§)(1). Continental has asked that the Commission use allowable discretion to
forgive their late request for no-action based on the fact that they chose to move their
2004 annual meeting from May 14 to March 12 thus compressing the time they have to
publish their proxy materials. However, as also acknowledged in their Jetter, Continental
did not move up the filing deadline for sharcholder proponents to submit proposals for
inclusion in the 2004 proxy statement. I believe they should therefore abide by the rules
and allow the Commission proper time to eddress any concerns over the substance of my

proposal or include my proposa] as submitted.

Should the Commission find the Company’s request persuasive and chooses to review the
Company’s no-action request, please find my responses to the Company’s arguments.




RGUMENTS

1. The Proposal May Be Included Under Rule 14a-8(i)(8) Because it Does Not
Relate to the Election for Membership on the Company’s Board of Directors

My proposal does not ask nor intend to impact the election of any nominee to the
Continental Board of Directors. The proposal seeks a policy to be adopted by the
Continental Board regarding qualifications for future members to the Board just as
Contmcntal’s Board has already established an age-based quahﬁcatxon for Board

membership.’

My proposal does not, as the Company suggests, scek to interfere with a sharcholder vote
for any nominee including Messrs. Bonderman and Price. In fact, my proposal never
mentions Mr. Price and uses statements of fact about Mr. Bonderman only to highlight
why I believe qualifications for Board membership would better protect the interests of

Continental sharebolders.

In 1998, the Commission concurred with the Intemational Brotherhood of Teamsters’
General Fund's defense of its proposal at America West Airlines seeking the separation
of Chairman and CEO which stated that pro_Posals should be relevant to and specifically
address the needs of particular corporations.

In the spirit of cooperation and clarification, I would be willing to amend the proposal to
add a final sentence in the RESOLVED portion to read:

If adopted, this policy shall not go into effect until Continentel’s Board nominates
its 2005 Directors. The policy shall not interfere with the term of any Board
member elected in 2004 (see EXHIBIT A, Revised Shareholder Proposal).

2. The Proposal May Be Included Under Rule 14a-8(i)(2) Because it Does Not Cause
- the Company to Viclate State Law

The Company argues that ellowing this proposal to be voted on by shareholders would
cause the Company to violate Delaware law, the State of the Company’s incorporation.
Specifically they argue that the proposal would render two incumbent directors ineligible
for membership on the Company’s Board. Under Delaware law, members of the Board
of Directors cannot be removed from the anrd without a vote of the stockholders and,
where removal is for cause, without an opportumty to be heard. I believe my proposed
amendment (see above) renders the company’s point moot and adheres to Delaware Jaw
as it does not impact any current director, nominee, or term of director elected in 2004.

{ Cormnemal Airlines Inc, Corporate Governance Guidelines, Board Composition, 1(f) age.
? America West Holdings Corp. SEC No-Action Letter (March 9, 1998) (Proposal Requesting Split

Chair/CEQ Positions).




If ultimately adopted as policy, my proposal would simply become a guideline that the
Board must consider when choosing Director nominees. I believe the investor concerns
addressed by my proposal are as important as the age of & Director,

‘3. The Proposal May Be Included Under Rule 14a-8(i)(6) — Because it Does Not
Require the Company to Implement a Proposal for Which it Lacks Power or

Authority

The Company argues again that the proposal would force the Board of Directors to
remove two incumbent members because they would no longer be eligible to serve on the
Board. Rule 14a-8(i)(2), Section 141(k) expressly reserves the right to rernove Directors

to Company stockholders.

Again, my proposed amendment to the resolution (see dabove) will address these
concerns, as the proposal will not and cannot force the removal of any incumbent
directors. The proposal if adopted, would not go into effect until the nominating cycle
for the 2005 shareholder meeting and expressly states that it will not itnpact the term of

any Director elected in 2004,

4. The Proposal May Be Included Under Rule 14a-8(i)(9) Because it Does Not
Directly Conflict With One of the Company’s Own Proposals

The Company argues that my proposal would interfere with its own proposal to elect
their nominees for Director.

First, as I write this letter, [ still do not know who the Company’s Director nominees are
because, as the Company stated in its no-action request, “The nominees for election at
this year’s annual meeting of stockholders have not yet been recommended to the Board
by the Company’s Corporate Governance Committee or nominated by the Board.”

Second, as stated previously, my proposal will not conflict with any 2004 nominees for
Director or if elected their terms of office.

Third, my emendment eliminates any question concerning “interference” with the
potential election of Messrs. Price and Bonderman.

L.

CONCLUSION

I have put forth this resolution for consideration by my fellow Continental shareholders
because I believe that they share my concerns for the success of our Company and that to
protect our investment we must safeguard our Board from conflicts of interest.

Based on the foregoing analysis, 1 respectfully request that the Division take action to
enforce inclusion of my proposal in the 2004 Continental Airlines’ Proxy Materials.




Sincerelg:

Michae! Bugs

cc:  Jennifer L. Vogel, Senior Vice President & General Counsel
Continental Airlines
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EXHIBIT A
REVISED PROPOSAL

RESOLVED: That the shareholders of Continental Airlines, (“Continental” or the
“Company"”), request that the Board of Directors adopt a policy that no member of
or nominee to the Board of Directors shall have a material, non-ordinary course
investment (either direct or indirect) in a direct competitor company.

The Board of Directors shall establish what represents a “material, non-ordinary
course investment” such as controlling interest in competitor companies and/or a

substantial portion of an individual’s personal assets.

If adopted, this policy shall not go into effect until Continental’s Board nominates
it’s 2005 Directors. The policy shall not interfere with the term of any Board

member elected in 2004.

SUPPORTING STATEMENT

As a Continental employee and shareholder, I am deeply concerned for the long-
terzo success of our company. Continental Airlines has struggled to survive and
compete in an industry plagued by the threat of terrorism, lower than average

passenger traffic and disappointing earnings.

That is why we need a Board of Directors that has only the best interests of
Continental shareholders in mind. I believe that Directors who have significant
personal or professional financial interests in the success of our competition are
compromised in their ability to represent the long-term interests of shareholders.

For example, Continental’s Director David Bonderman is the President and
founder of Texas Pacific Group (TPG), 2 company that once held a controlling
interest in Continental Airlines. Curréntly, TPG holds a controlling interest in
competitor airline America West and has demonstrated interest in buying other
competitor airlines. In addition, just this year, Mr. Bonderman divested nearly all
of his equity interest in Continental while continuing to hold a Board position.

This raises serious questions regarding conflicts of interest caused by Director’s
financial involvement, interest, and/or control in competitor companies and access

to highly sensitive business information.
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This proposal does not seek to remove Mr. Bonderman from his current position
on the Board of Directors.. Rather, it asks that the Company adopt a policy that
will protect shareholders from potentially costly conflicts of interest as described

above, :

‘This proposal does not seek to disqualify Board members or nominees that hold
relatively small interests in competitor companies through a diversified portfolio or
as part of an indexed fund such as the S&P 500.
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. .
Airlines
Jennifer L. Vogel Legal Department Tel 713 324 5207
Senior Vice President 415t Floor HQSLG Fax 713 324 5161
General Counsel and Secretary 1600 Smith Street continental.com
Houston TX 77002

December 24, 2003

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.-W.

Washington, D.C. 20549

Re: Shareholder Proposal Submitted by Michael Buus

Ladies and Gentlemen:

On December 12, 2003, Continental Airlines, Inc. (“Continental” or the “Company”)
filed with the Securities and Exchange Commission a notice pursuant to Rule 14a-8(j) of
Continental’s intention to omit from its proxy statement and form of proxy for its 2004 annual
meeting of stockholders (collectively, the “2004 Proxy Materials™), a shareholder proposal (the
“Proposal”) and supporting statement (the “Supporting Statement”) submitted by Continental
stockholder Michael Buus (the “Proponent’). On December 22, 2003, the Proponent filed a
substantive response to our December 12, 2003 letter with the Commission. The Proponent’s
response included a revised proposal (the "Revised Proposal"), discussed in greater detail below,
that reflects revisions the Proponent would be willing to make to the Proposal in order for it to be

included in the Company’s 2004 Proxy Materials.

Continental has reviewed the Proponent’s December 22, 2003 letter, including the
Revised Proposal, and has concluded that both the Proposal and the Revised Proposal may be
omitted from the Company’s 2004 Proxy Materials on the bases set forth below. The Company
hereby respectfully requests that the staff of the Division of Corporation Finance (the “Staff”)

concur in its opinion.

Pursuant to Rule 14a-8(}), enclosed are six (6) copies of this letter and its exhibits. Also
in accordance with Rule 14a-8(j), a copy of this letter and its exhibits is being mailed on this date
to the Proponent, informing him of the Company’s intention to omit the Proposal, Revised
Proposal and Supporting Statement from the 2004 Proxy Materials.

Before discussing the substantive bases supporting Continental’s opinion, the Company
will briefly address the Proponent’s claim that Continental’s request for no-action relief from the
Commission is time-barred under Rule 14a-8(j)(1). As Continental stated in its December 12,
2003 letter to the Commission, its election not to change the deadline for submitting shareholder
proposals was largely based on the Company’s determination that changing the date for
submission substantially before the original deadline would have unfairly prejudiced its
stockholders and that it would still have a reasonable amount of time prior to the annual meeting
to address any substantive and procedural flaws in such proposals. Continental believes that
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these facts demonstrate “good cause” under Rule 14a-8(j)(i) and allow the Commission to
exercise its discretion authorized under Rule 14a-8(j)(1) to permit the December 12, 2003 letter
to be filed after the deadline.

The Proponent’s substantive response merely relies on the Company’s acknowledgement
that it did not change the deadline for submitting shareholder proposals under Rule 14a-8(j)(1).
The Proponent failed to rebut Continental’s demonstration of “good cause” and, in particular,
offered no argument to support the contention that changing the date for submission substantially
before the original deadline would not have unfairly prejudiced the Company’s stockholders.
Accordingly, based on the Proponent’s failure to rebut this demonstration of “good cause,”
Continental respectfully requests that the Staff exercise its discretion authorized under Rule 14a-
8(j)(1) to permit the December 12, 2003 letter to be filed after the deadline.

In addition, Continental reiterates its notation that, should the Staff not exercise its
discretion authorized under Rule 14a-8(j)(1) to permit the December 12, 2003 letter to be filed
after the 80-day deadline by finding good cause, but the Staff otherwise would have found that
the Proposal is excludable for one or more of the substantive reasons set forth below, then
Continental will consider changing the date of this year’s annual meeting of stockholders to
allow a re-submission of its objections to the Proposal at least 80 calendar days before the date
on which Continental would then expect to file its definitive 2004 Proxy Materials with the
Commission in advance of the new annual meeting date.

As discussed more fully below, Continental believes the Proposal, Revised Proposal and
Supporting Statement may properly be excluded from the 2004 Proxy Materials pursuant to the

following provisions:

1. Rule 14a-8(i)(8), because the Proposal and Revised Proposal both relate to
election for membership on the Company’s Board of Directors;

2. Rule 14a-8(i)(2), because both the Proposal and Revised Proposal, if
implemented, would cause the Company to violate a state law to which it is

subject; and

3. Rule 14a-8(i)(6), because both the Proposal and Revised Proposal require the
Company to implement a proposal for which it lacks power or authority.

I. The Proposal and Revised Proposal May Be Excluded under Rule 14a-8(i)(8)
Because They Both Relate to Election For Membership on the Company’s Board of

Directors

As the Company stated in its December 12, 2003 letter, the Proposal may be
properly omitted from Continental’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(8)
because it is crafted to prevent two specific director nominees — Messrs. Bonderman and
Price — from being eligible for election to and serving on the Company’s Board of
Directors. In his response, the Proponent counters that the Proposal does not intend to
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impact the election of Messrs. Bonderman and Price and therefore does not trigger the
exclusion permitted under Rule 14a-8(i)(8). Continental believes that this assertion is
clearly discredited by the language of the Supporting Statement, regardless of whether it
fails to specifically mention Mr. Price or whether it discusses Mr. Bonderman, as the
Proponent contends, merely for the sake of highlighting the purpose of the Proposal.
Despite the pretext of establishing general qualifications for membership to the
Company’s Board of Directors, the Proposal seeks to prevent these members from
election to and service on the Company’s Board of Directors.

The most significant deficiency in the Proponent’s rebuttal is its failure to
distinguish the Proposal from that discussed in Rauchman v. Mobil Corp., 739 F.2d 205,
Fed. Sec. L. Rep. (CCH) § 91555 (6th Cir. 1984). In this case, the court allowed
exclusion because the shareholder proposal would have forbidden the election of a
particular nominee and “unmistakably and expressly referred to [the nominee], although
not by name.” Rauchman at 208. In the present case, the Proponent’s Proposal will
forbid the election of both Messrs. Bonderman and Price, and its Supporting Statement
“unmistakably and expressly” refers to Mr. Price, although not by name, and in the case
of Mr. Bonderman, goes beyond the facts of Rauchman by explicitly referring to him.

The Proponent also relies on America West Holdings Corp., SEC No-Action
Letter (Mar. 9, 1998), apparently suggesting that the Staff should find this case
persuasive. Continental does not agree. In America West, a shareholder sought to submit
a proposal which would require that the company’s chairman of the board be an
independent director who was not formerly the chief executive of the company. In
seeking exclusion, the company claimed that this proposal triggered Rule 14-8(i)(8)
because its current chief executive was also the chairman of its board of directors.
However, the shareholder rightfully argued that this proposal did not relate to the election
of directors because it did not mention the election of directors nor suggest that the chief
executive should be ineligible to serve on the company’s board of directors — it merely
sought to split the positions of board chairman and chief executive. In the present case,
the Proponent’s Proposal clearly relates to the election of directors. Moreover, the
argument proffered by the Proponent.in support of the Proposal explicitly states that it
relates to “qualifications for future members to the Board [of Directors] . ...”

The Proponent seeks to remedy the Proposal by offering the Revised Proposal,
which would have the effect of prohibiting this provision from interfering with the term
of any Board member elected in 2004. Continental believes that this revision does not
cure the Revised Proposal. At best, it merely delays the impact of the provision, because
its prohibition will clearly prevent Messrs. Bonderman and Price from being eligible for
election to and serving on the Company’s Board of Directors in 2005. Continental does
not believe that such delayed application is sufficient to protect the Revised Proposal
from the Staff’s past interpretations of Rule 14a-8(i)(8) (as noted in our letter to the
Commission dated December 12, 2003) and the court’s holding in Rauchman.
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Accordingly, based on the foregoing, both the Proposal and the Revised Proposal may be
excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(8).

II. The Proposal and the Revised Proposal May Be Excluded Under Rule 14a-8(i)(2)
Because Either Would Require the Company to Adopt a Proposal That, If
Implemented, Would Cause the Company to Violate Delaware Law

Both the Proposal and Revised Proposal may be properly omitted from
Continental’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(2) because implementation
and enforcement by the Board of Directors would necessitate that the Board remove
incumbent directors who have a “material, non-ordinary course investment,” and the
removal of incumbent directors is a power that is expressly reserved to stockholders
under Delaware law. In his response, the Proponent relies on the amended language
provided in the Revised Proposal, claiming that preventing effectiveness until the Board
nominates directors for 2005 and prohibiting the provision from interfering with the term
of any Board member elected in 2004 would prevent the Company from violating

Delaware law. Continental does not agree.

The critical failing of the Revised Proposal is that it continues to apply to
members of the Company’s Board of Directors. It is irrelevant whether the Revised
Proposal delays enforcement because such a delay bears no impact on whether the policy
may necessitate the removal of incumbent directors when it is implemented and
eventually enforced by the Board. It is certainly possible that a person will be eligible for
nomination and election to the Company’s Board of Directors but may acquire, during
the term of his or her membership on the board, a “material, non-ordinary course
investment” that is prohibited by the Revised Proposal. In such a case, Continental
believes that enforcement of the policy by the Board of Directors would necessitate the
Board to remove the incumbent director, an act which would be in clear violation of

Delaware law.

The Proponent suggests that the Revised Proposal, if ultimately adopted as policy,
would simply become a guideline for the Board to consider when choosing director
nominees. This argument is incorrect in two respects. First, the Revised Proposal cannot
be properly characterized as a mere policy “guideline” for the Company’s Board of
Directors, because its plain language expressly prohibits persons having a “material, non-
ordinary course investment” from being a member of the Board. Second, it cannot be
properly characterized as applying solely to director nominees, because its plain language
expressly encompasses members of the Board as well. Accordingly, based on the
foregoing, both the Proposal and Revised Proposal may be excluded from the Company’s
2004 Proxy Materials pursuant to Rule 14a-8(i)(2).
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II. Both The Proposal and Revised Proposal May Be Excluded Under Rule 14a-8(i)(6)
Because Either Requires the Company To Implement a Proposal For Which It Lacks

Power or Authority

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(6) because, under Delaware law, the Company’s Board of
Directors lacks the power or authority to remove incumbent directors. Again, the
Proponent relies on the amended language provided in the Revised Proposal. The
Proponent claims that preventing effectiveness until the Board nominates directors for
2005 and prohibiting the provision from interfering with the term of any Board member
elected in 2004 would provide the Company with the power or authority to implement the
Revised Proposal. Continental does not agree.

Continental reiterates that such delayed implementation is irrelevant. The
enforcement of the Revised Proposal, however delayed, will trigger the exclusion
provided in Rule 14a-8(i)(6) because the policy continues to apply to members of the
Company’s Board of Directors. Again, it is certainly possible that a person will be
eligible for nomination and election to the Company’s Board of Directors but may
acquire, during the term of his or her membership on the board, a “material, non-ordinary
course investment” that is prohibited by the Revised Proposal. In such a case,
enforcement of the policy by the Board of Directors would necessitate the Board to
remove the incumbent director, an act which would be in clear violation of Delaware law.
Thus, the Company lacks the power or authority to implement the Revised Proposal.
Accordingly, based on the foregoing, both the Proposal and Revised Proposal may be
excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(6).

For the reasons set forth in this letter and in our letter of December 12, 2003, Continental
respectfully requests that the Staff concur in its opinion that the Proposal and Revised Proposal
may be excluded from Continental's 2004 Proxy Materials. Continental would be happy to
provide you with any additional information and answer any questions that you may have
regarding this subject. Should you disagree with the conclusions set forth in this letter, we
respectfully request the opportunity to confer with you prior to the determination of the Staff's
final position. Please do not hesitate to call fhe undersigned, at 713-324-5207, or Kevin P. Lewis
at Vinson & Elkins, at 713-758-3884, if you should need further assistance or have any questions

regarding this matter.

Respectfully,

Jerpe T Vg

Jennifer L. Vogel

Enclosures

cc: Kevin P. Lewis, Vinson & Elkins
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General Counsel ond Secretary ‘ 1600 Smith Street continental.com
Houston TX 77002

December 12, 2003

P&ul( 0“ Mﬁ”“{}
Office of the Chief Counsel RECE\P,X, coPY

Division of Corporation Finance

Securities and Exchange Commission O

450 Fifth Street, N.W. \44' 2NN

Washington, D.C. 20549 /.(((""‘f.:"'-u R

Re: Shareholder Proposal Submitted by Michael Buus ( ( pEL 1 2 vuud \ -
\ Ut ’

Ladies and Gentlemen: N):{/ e

This letter is to inform you that Continental Airlines, Inc. (“Continental” or the
“Company™), intends to omit from its proxy statement and form of proxy for its 2004 annual
meeting of stockholders (collectively, the “2004 Proxy Materials™), a shareholder proposal (the
“Proposal”) and supporting statement (the “Supporting Statement”) submitted by Continental
stockholder Michael Buus (the “Proponent”).

The Proposal requests that Continental’s Board of Directors adopt a policy that no
member of or nominee to the Board of Directors have a material, non-ordinary course investment
(cither direct or indirect) in a direct competitor company. Under the terms of the Proposal, the
Board of Directors must establish what rcpresents a “material, non-ordinary course investment”
such as a controlling interest in competitor companies and/or a substantial portion of an
individual’s personal assets. The Proponent's letter dated November 26, 2003, which sets forth
the Proposal and Supporting Statement, is attached to this letter as Exhibit A.

The Company hereby respectfully requests that the staff of the Division of Corporation
Finance (the “Staff”) concur in its opinion that the Proposal and Supporting Statement may be
excluded from Continental's 2004 Proxy Materials on the bases set forth below.

Pursuant to Rule 14a-8(j), enclosed are six (6) copies of this letter and its exhibits. Also
in accordance with Rule 14a-8(j), a copy of this letter and its exhibits is being mailed on this date
to the Proponent, informing him of the Company’s intention to omit the Proposal and Supporting
Statement from the 2004 Proxy Materials. Continental expects to mail its definitive 2004 Proxy
Materials on or about February 13, 2004.

Pursuant to Rule 14a-18(j)(1), this letter must be filed with the Commission no later than
80 calendar days before the Company files its definitive 2004 Proxy Materials with the
Commission. Continental acknowledges that it has not satisfied this requirement. However,
Rule 14a-8(j)(i) permits the Company to submit this letter later than 80 calendar days before
filing its definitive 2004 Proxy Materials if it can demonstrate “good cause” for missing the
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deadline. Continental hereby respectfully requests that the Staff exercise its discretion

authorized under Rule 14a-8(j)(1) to permit this letter to be filed after the deadline by finding
good cause based on the following facts:

1444250_6.DOC

the date of this year’s annual meeting of stockholders was advanced by the
Company by more than 30 days from the date of the previous year’s meeting,
from May 14 to March 12;

as required by and in accordance with Rule 14a-3(f), the Company informed its
stockholders of the new date of the 2004 annual meeting of stockholders by
including a notice, under Item S5, in its quarterly report on Form 10-Q for the
quarter ended September 30, 2003, filed with the Commission on October 16,

2003;

the Company elected not, however, to change the deadline for submitting
shareholder proposals for inclusion in the Company’s proxy materials for its next
annual meeting of stockholders under Rule 14a-8, because the Company

determined that:

o the date on which the Company filed its quarterly report containing the
notice of change of the date of the Company’s annual meeting (although
approximately one month before the date by which such quarterly report
was required to be filed) was already less than 120 days prior to the date
on which the Company anticipated filing its definitive 2004 Proxy

Materials;

o allowing stockholders to submit proposals on or prior to November 27,
2003, the deadline for submission provided in the proxy statement for the
Company’s 2003 annual meeting of stockholders, still permitted the
Company a reasonable time to address any substantive and procedural
flaws in such proposals; and

o therefore the Company would have unfairly prejudiced its stockholders by
selecting and publishing on October 16, 2003, a deadline for the
submission of shareholder proposals substantially before the originaily-
published deadline of November 27, 2003;

the Proponent submitted his shareholder proposal before November 27, 2003, the
expiration of the deadline for submission provided in the proxy statement for the
Company’s 2003 annual meeting of stockholders; and

the Company has filed this letter with the Commission as soon as is reasonably
practicable after receipt of the Proposal on November 26, 2003.
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Continental also respectfully notes that, should the Staff not exercise its discretion authorized
under Rule 14a-8(j)(1) to permit this letter to be filed after the 80-day deadline by finding good
cause based on the foregoing facts, but the Staff otherwise would have found that the Proposal is
excludable for one or more of the substantive reasons set forth below, then Continental will
consider changing the date of this year’s annual meeting of stockholders to allow a re-submission
of its objections to the Proposal at least 80 calendar days before the date on which Continental
would then expect to file its definitive 2004 Proxy Materials with the Commission in advance of
the new annual meeting date.

As discussed more fully below, Continental believes the Proposal and Supporting
Statement may properly be excluded from the 2004 Proxy Materials pursuant to the following

provisions:

1. Rule 14a-8(i)(8), because the Proposal relates to election for membership on the
Company’s Board of Directors;

2. Rule 14a-8(i)(2), because the Proposal, if implemented, would cause the
Company to violate a state law to which it is subject;

3. Rule 14a-8(i)(6), because the Proposal requires the Company to implement a
proposal for which it lacks power or authority; and

4. Rule 14a-8(i)(9), because the Proposal directly conflicts with one of the
Company’s own proposals that is to be submitted to the stockholders at the same

meeting.

Continental also notes that the Proponent has failed to demonstrate, in accordance with
Rule 14a-8(b)(2), that he satisfies the eligibility requirements of Rule 14a-8(b)(1), because he
has failed to submit the materials required under Rule 14a-8(b)(2). Continental has notified the
Proponent of his failure to satisfy these requirements, and a copy of this correspondence is
attached as Exhibit B. If the Proponent fails to respond with 14 days of receipt of this
correspondence, or if the Proponent fails to properly satisfy such eligibility requirements within
~ this 14-day period, then Continental may raise with the Staff this failure to meet the eligibility
requirements as an additional reason to exclude the Proposal and the Supporting Statement from
Continental’s 2004 Proxy materials.

I. The Proposal May Be Excluded under Rule 14a-8(i)(8) Because It Relates to Election
For Membership on the Company’s Board of Directors

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(8), which allows a company to exclude a shareholder proposal
from its proxy materials ‘[i]f the proposal relates to an election for membership on the
company’s board of directors or analogous governing body.” The Commission has stated
that “the principal purpose of [paragraph (i)(8)] is to make clear, with respect to corporate
elections, that Rule 14a-8 is not the proper means for conducting campaigns or effecting
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reforms in elections of that nature, since the proxy rules, including Rule 14a-11, are
applicable.” SEC Release No. 34-12598 (July 7, 1976).

By the terms of the Proposal, the Board of Directors will be asked to adopt a
policy that would prevent specific nominees from being elected to the Company’s Board
of Directors. The Company notes that while the Commission has allowed proposals that
would establish qualification for membership on a company’s board, it has also taken the
position that proposals which target specific candidates are excludable under Rule 14a-
8(i1}(B). See, e.g., Duke Energy Corporation, SEC No-Action Letter (Feb. 24, 2000)
(proposal that the company adopt a policy preventing directors from serving on more
than four other boards of directors is not excludable); United Park City Mines Co., SEC
No-Action Letter (June 30, 1983) (proposal that board of directors increase the number of
directors is not excludable because it does not relate to the election of a particular
person); Honeywell International Inc., SEC No-Action Letter (Mar. 2, 2000) (proposal to
make directors ineligible for election if they fail to enact a resolution adopted by the
shareholders is excludable because it would disqualify identifiable incumbent directors
who served on the board at an earlier date when the company did not implement a
specific shareholder resolution).

In particular, the Staff has not permitted proponents to avoid this prohibition
against targeting specific candidates by drafting proposals that purport to establish
general qualifications for membership but in reality are crafted to apply only to particular
candidates. See, e.g., PepsiCo Inc., SEC No-Action Letter (Feb. 01, 1999) (proposal,
which requests the board of directors to establish a policy requiring the resignation of
board members whose individual professional responsibilities change, is excludable
because it appears to question the ability of two members of the board who will stand for
reelection at the upcoming annual meeting); Delta Airlines, Inc., SEC No-Action Letter
(July 21, 1992) (proposal excluding members of the company's board of directors from
reclection if they have been involved in specified conduct is excludable because it calls
into question the qualifications of at least one director up for reelection); Mobil Corp.,
SEC No-Action Letter (Jan. 29, 1982) (proposal requesting that the company amend its
bylaws to disqualify citizens of OPEC countries from board eligibility is excludable
because it calls into question the qualifications of one incumbent director for reelection).
The courts have also concurred with the Commission’s position. See Rauchman v. Mobil
Corp., 739 F.2d 205, Fed. Sec. L. Rep. (CCH) § 91555 (6th Cir. 1984).

In Rauchman, a shareholder of Mobil Corp. proposed to amend the company’s
bylaws to disqualify citizens of OPEC-member countries from election to or membership
on the company’s board of directors. Rauchman, 739 F.2d at 206. In concluding that the
proposal related to an election to office and thus, under the rules of the Commission, was
not required to be included in the company’s proxy materials, the court observed:

It was undisputed that Suliman S. Olayan, a Saudi Arabian citizen, was
running for reelection to Mobil’s board of directors. The election of
Olayan to the board would have been forbidden by the proposed bylaw
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II.

amendment, since the amendment would have made him ineligible to sit
on the board. Paragraph one of the proposed comment submitted by
Rauchman unmistakably and expressly referred to Olayan, although not by
name. Id at 208.

In the present case, the Company believes that the Proponent’s Proposal has been
intentionally crafted to prevent two specific director nominees — Messrs. Bonderman and
Price — from being eligible for election to and serving on the Company’s Board of
Directors, despite being masked in the guise of establishing general qualifications for
membership to the Company’s Board of Directors. Going beyond the facts in Rauchman,
however, the Proposal’s Supporting Statement specifically discusses one current member
of the Company’s Board of Directors — Mr. Bonderman — who would be ineligible for
reelection and service if the Company’s Board of Directors were to adopt and implement
the policy set forth in the Proposal.

Moreover, it cannot be said that the policy does not target specific candidates
merely because the Proposal grants discretion to the Board of Directors to establish the
meaning of a “material, non-ordinary course investment.” The Supporting Statement
demonstrates that the Proposal’s admonishment of improper investments is directed
towards those of Mr. Bonderman, and the Proponent provides an explicit example of
what the stockholders might consider to be a disqualifying “material, non-ordinary course
investment” when adopting the Proposal (by suggesting the definition of *“controlling
interest in competitor companies and/or a substantial portion of an individual’s personal
assets™). Nor does the fact that, over the years, a general policy such as the one proposed
by the Proponent may have, from time to time, rendered one or more nominees other than
Messrs. Bonderman and Price ineligible for election to the Company’s Board, take away
from the point that the Proposal purports to prohibit the candidacy of current Board
nominees. Accordingly, based on the foregoing, the Proposal may be excluded from the
Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(8).

The Proposal May Be Excluded Under Rule 14a-8(i)(2) Because It Requires the
Company to Adopt a Proposal That, If Implemented, Would Cause the Company to

Violate Delaware Law e

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(2), which allows a company to exclude a shareholder proposal
from its proxy materials “[i]f the proposal would, if implemented, cause the company to
violate any state, federal, or foreign law to which it is subject.” The Staff has often
recognized that conflict with a state’s corporation law may be a basis for omission of a
proposal and its supporting statement. See, e.g., Ford Motor Company, SEC No-Action
Letter (Feb. 4, 1993) (proposal, if implemented, would require the company to
discriminate between common stockholders in the payment of dividends, in violation of
Delaware law); Sears Roebuck & Company, SEC No-Action Letter (Jan. 13, 1993)
(proposal, if implemented, would require the company to discriminate among common
stockholders in voting rights, in violation of New York law); Exxon Corporation, SEC
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No-Action Letter (Dec. 31, 1992) (proposal, if implemented, would require the company
to discriminate among common stockholders in voting rights, in violation of New Jersey
law).

~ Consistent with the foregoing analysis under Rule 14a-8(i)(8), the policy set forth
in the Proposal would, if implemented by the Board of Directors, render two incumbent
directors ineligible for membership on the Company’s Board of Directors. Therefore,
implementation and enforcement of the policy by the Board of Directors would

necessitate that the Board remove these violating directors. However, under Delaware

law, members of the board of directors cannot be removed from the board without a vote
of the stockholders and, where removal is for cause, without an opportunity to be heard.

Because Continental is incorporated under the laws of the state of Delaware, it is
subject to the provisions of the Delaware General Corporation Law. Section 141(k) of
the Delaware General Corporation Law, as amended (“Section 141(%)”"), provides that
“[a]ny director or the entire board of directors may be removed, with or without cause, by
the holders of a majority of the shares then entitled to vote at an election of directors. . . .”
(Continental notes that subsections (1) and (2) of Section 141(k), which provide
exceptions to the general rule above but leave intact the fundamental right of
stockholders to effect the removal of directors, are inapplicable to the Company because,
in the case of subsection (1), Continental does not have a classified board, and in the case
of subsection (2), Continental stockholders do not have cumulative voting rights.) A
plain reading of Section 141(k) demonstrates that Delaware law expressly reserves the
right to remave directors to a company’s stockholders, and the provision contemplates
that such removal would be effected pursuant to & proper vote of the stockholders.

This fundamental right of Delaware company stockholders has also been well-
established by the courts. See David A. Drexler, et al., Delaware Corporation Law and
Practice, §13.01 [11] (2003) (“The underlying philosophy of the Delaware decisions is
that the selection of, and continued service by, directors is a matter solely for the
stockholders of the corporation who elected them . . ."); R. Franklin Balotti and Jesse A.
Finkelstein, Delaware Law of Corporations & Business Organizations, §4.4 (2003)
(“Like the right to elect directors, the right to remove directors is a fundamental element
of stockholder authority”). Furthermore, where removal of a director is for cause, as
would apparently be the case if the Proposal were implemented by the Board of
Directors, Delaware courts have held that a director is entitled to fundamental due
process rights. See Campbell v. Loews, Inc., 134 A.2d 852 (Del. Ch. 1957) (holding that
where there is an attempt to remove a director for cause the director is entitled to present
his or her defense prior to the vote of stockholders on his or her continued incumbency).
As required by Rule 14a-8(j)(2)(iii), the Company has attached hereto as Exhibit C the
opinion of Morris, Nichols, Arsht & Tunnell, supporting the Company’s position set forth
in this Section II. Accordingly, based on the foregoing, the Proposal may be excluded
from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(2).
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IIl. The Proposal May Be Excluded Under Rule 14a-8(i)(6) Because It Requires the
Company To Implement a Proposal For Which It Lacks Power or Authority

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i}(6), which allows a company to exclude a shareholder proposal
from its proxy materials ‘{i]Jf the company would lack the power or authority to
implement the proposal.” The staff has a well-established record of recognizing this
exclusion. See, e.g., Alcide Corp., SEC No-Action Letter (Aug. 11, 2003) (proposal
requiring that each member of the company’s compensation committee be independent is
excludable because the board lacks the power to ensure the election of directors who
meet specified criteria); Boeing Co., SEC No-Action Letter (Feb. 13, 2001} (proposal
recommending that the company’s key board committees transition to and maintain
directors meeting certain criteria is excludable because it does not appear to be within the
board's power to ensure the election of individuals meeting the specified criteria); Farmer
Bros. Co., SEC No-Action Letter (Oct. 15, 2002) (proposal seeking to amend the
company's by-laws to provide that a majority of the board of directors be independent, to
form board committees composed entirely of independent directors and to allow for
cumulative voting in board elections, is excludable under rule 14a-8(i)(6)).

Implementation and enforcement of the policy set forth in the Proposal would
require the Company’s Board of Directors to remove two incumbent members because
they would no longer be eligible to serve on the Board of Directors. However, as
discussed above under Rule 14a-8(i)(2), Section 141(k) - expressly reserves to a
company’s stockholders the right to remove directors. . Therefore, because
implementation and enforcement of the Proposal would necessitate that the Board
remove one or more of its members, and because such removal is expressly prohibited by
the laws under which Continental is incorporated, the Company lacks the power or
authority to implement the Proposal. The opinion of Morris, Nichols, Arsht & Tunnell,
attached as Exhibit C as required by Rule 14a-8(j)}(2)(iii), supports the Company’s
position set forth in this Section III. Accordingly, based on the foregoing, the Proposal
may be excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(6).

IV. The Proposal May Be Excluded under Rule 142a-8(i)(9) Because It Directly Conflicts
With One of the Company’s Own Proposals

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(9), which allows a company to exclude a shareholder proposal
from its proxy materials “[i]f the proposal directly conflicts with one of the company’s
own proposals to be submitted to shareholders at the same meeting.” This exclusion
reflects the basic notion that proponents should not be able to frustrate management, and
is one the Staff has long recognized. See, e.g., AOL Time Warner Inc., SEC No-Action
Letter (Mar. 03, 2003) (proposal, which urges the adoption of a policy prohibiting future
stock option grants to senior executives in violation of existing employment agreements
or similar plans, is excludable because the terms of the company’s proposal that seeks
approval of a stock option plan conflicted with the shareholder proposal); Osteotech, Inc.,
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SEC No-Action Letter (Apr. 24, 2000) (proposal, which prohibited in specified
circumstances the grant of additional options under a stock option plan to certain officers
or directors, is excludable because the company intended to propose a new stock option
plan whose provisions would conflict with the shareholder proposal); INTERLINQ
Software Corp., SEC No-Action Letter (Apr. 20, 1999) (proposal, which relates to the
company engaging in a tender offer for its outstanding shares, is excludable because an
alternative and conflicting proposal of the company to be voted on by shareholders could
provide inconsistent and ambiguous results).

The terms of the Proposal are likely to have the effect of disqualifying nominees
from being elected to the Company’s Board of Directors. Each year since at least 1995,
Continental has submitted proposals in its annual proxy materials that request the
stockholders to elect at least one nominee that would be disqualified from serving on the
Board if the Proposal were adopted by the stockholders and enacted by the Board. While
the nominees for election at this year’s annual meeting of stockholders have not yet been
recommended to the Board by the Company’s Corporate Governance Committee or
nominated by the Board, the Company anticipates that there is a material possibility that,
at the time the Company’s 2004 Proxy Materials are submitted to its shareholders, the
Proposal will be in clear and direct conflict with the Company’s proposal secking
election of the Board’s nominees (especially given that, as discussed above under Rule
14a-8(i)(8), the Proposal is crafted to specifically target and disqualify two current
members of the Board of Directors). The Staff and the courts have previously
determined that such a proposal is properly excludable. For example, in Rauchman
(discussed above under Rule 14a-8(i)(8)), the shareholder suggested on appeal that his
proposal was not targeted towards Olayan because it would only have an incidental
impact on his reelection. Rauchman v. Mobil Corp., 739 F.2d 205, Fed. Sec. L. Rep.
(CCH) 9§ 91555 (6th Cir. 1984). The court of appeals was not persuaded, however, and
noted that “Mobil stockholders could not vote for Rauchman’s proposal and at the same
time ratify the nomination of Mr. Olayan.” Rauchman, 739 F.2d at 208 (relying on
Rauchman v. Mobil Corp., No. C-1-82-174, slip op. at 8 (S.D.Ohio Aug. 4, 1982)). Like
the proposal in Rauchman, the current Proposal would likely prevent the stockholders
from voting for the Proposal and at the same time electing one or more of the Board’s
nominees for the Board of Directors. Accordingly, based on the foregoing, the Proposal
may be excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i}(9).
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For the reasons set forth in this letter, Continental respectfully requests that the

Staff concur in its opinion that the Proposal may be excluded from Continental's 2004
Proxy Materials. Continental would be happy to provide you with any additional
information and answer any questions that you may have regarding this subject. Should

~ you disagree with the conclusions set forth in this letter, we respectfully request the
opportunity to confer with you prior to the determination of the Staff's final position.
Please do not hesitate to call the undersigned, at 713-324-5207, or Kevin P. Lewis at
Vinson & Elkins, at 713-758-3884, if you should need further assistance or have any

questions regarding this matter.

Respectfully,

Jouifa 2.V

Jennifer L. Vogel

Ad

Enclosures

cc:  Kevin P. Lewis, Vinson & Elkins
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Ma. Jennifer Vogel
Comporate Secretary
Continentd Affines
1600 Smith St HGSLG
Houston, TX 77002

VIA FAX: 713-324-5161

Dear Ms. Vogel:

| hereby submit the following resolution in accordence with SEC Rule 14-a-8 10
be presented &t the Cornpany’s 2004 Annual masting. -

; i have owned greater than $2,000 in Contnentel sheres oontinuously for at least
. +. 'ons year and | intend to continue to own at least this amount through the date of

the 2004 annual mesting. Enclosad please find relevant proof of ownerstip. .
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RESOLVED: That the shareholders of Continental AfrJines, (“Continental” or the
“Company™), request that the Board of Directors adopt a policy that no member of
or nominee o the Board of Directors ghall have s material, non-ordinary course
tnvestment (cither direct ar indireot) in a direct competitor company.

The Board of Directors shall esteblish what represents a “material, non-ordinary
course investment™ such as controlling interest in competitor companies and/ar &
substantial portion of an individpal’s personal essets.

BUFFORTING STATEMENT

As a Continentza] employeo aid shareholder, 1 am d&piywwanedﬁ)t‘mobngm success of
our company. Coatisental Alrlines has struggled to survive and compete in an industry plagued
by the threat of temrorism, lower thag average passenger traffic and disappointing esmings.

That is why we need 8 Board of Directors that has only the best interests of Cantinental
thareholders in mind. X belfeve that Directors who have significant personal or professional
fmancial interests in the Ruocass of our competition are compromised in their ability to repregent
the long-term tnterests of shareholders.

For example, Continental’s Director David Boodermza is the President end founder of Texas )

Pacific Group (TPG), & company that ance held & controlling interest in Cantinentel Airlines,
demansteated mm lbuym,g.! eompeutom - mmmwwmm
in buying other ftor airli In sddition, just this year, Mr.
Bonderman divested neatly all of his equity interest in Continental while continuing to hold a
Board position.
This raises serons questions reganding conflicts of interest cmused by Director’s finencial
involvement, intarest, and/or control in competitor companies and access to highly sensitive
business information. .

This proposal does not seek to remove Mr. Bondermen from bis curent position oa the Board of
Directors. Rather, it 2sics thar the Compapy adopt a policy that will protect shareholders from
potemially costly conflicts of interast ax descrihed above,

This proposa! does not seek to disqualify Board members or nomineaes that bold relatively small
;mhmumd:x:compeﬁwrwmam'csﬂnwghad:mmﬂ‘ ified portfolio or as part of en indexed find
ac S&P 500,
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Continental &3
Airlines 1

Jennifer L. Vogel Legol Department Tel 713 324 5207
S::f:: \efil;e Pr::%enl 415t Aoor HQSLG Fox 713 324 5161
General Counsel and Secretory H‘ ;??ons?)t(ﬂ;giorgezi conlinental.com

December 9, 2003

VIA FEDERAL EXPRESS

Mr. Michael Buus
9814 FM 1960 E Bypass #1410
Humble, Texas 77338

Dear Mr. Buus:

Thank you for your letter dated November 26, 2003, addressed to me as Secretary of
Continental Airlines, Inc. (the “Company”), in which you submitted a shareholder proposal for
inclusion in the Company’s proxy statement for its next annual meeting of stockholders. We
note that your proposal was submitted to us under Rule 14a-8 of the Securities Exchange Act of

1934, as amended (“Rule 14a-8").

As you may know, Rule 14a-8(b)(1) provides that in order to be eligible to submit a
proposal, you must have continuously held at least $2,000 in market value, or 1%, of the
Company’s securities entitled to be voted on the proposal at the meeting for at least one year by
the date you submit the proposal. Under Rule 14a-8(b)(2), you may prove that you satisfy this
eligibility requirement in one of two ways. If you are the registered holder of your securities,
which means that your name appears in our records as a shareholder of the Company, we can
verify your eligibility on our own. Altematively, if you are not the registered holder of your
securities, you must submit to us a written statement from the “record” holder of your securities
(usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held your securities for at least one year.

Please note that the materials you submitted to us do not satisfy the requirements of
Rule 14a-8(b)(2). Our records do not list you as a registered holder of the Company and you
have not submitted an appropriate written Statement from the record holder of your securities. In
addition, the information you have sent us does not establish any ownership dating back to
November 2002. Please note that according to the Securities and Exchange Commission’s Staff
Legal Bulletin No. 14, dated July 13, 2001, a shareholder’s monthly, quarterly or other periodic
investment statements do not satisfy the written statement requirement. You must submit an
affirmative written statement from the record holder of your securities that specifically verifies
that you owned the securities continuously for a period of one year as of the time you submitted

your proposal.

For your convenience, a copy of Rule 14a-8 is enclosed.
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December 9, 2003 Ail‘lines
Page 2

We are providing you notice of this deficiency-under Rule 14a-8(f)(1). If you wish to
cure this deficiency, you must submit proof of your ownership to us. Your submission of proof
must be postmarked, or transmitted electronically, no later than 14 days from the date in which
you receive this notice. If you do not submit proof of ownership within this period, we will
exclude your proposal from the proxy statement for next year's annual meeting because of your
failure to meet the eligibility requirements. If you do submit proof of ownership within this
period, we will review such proof to determine whether the deficiency has been cured. However,
please note that we may nevertheless object to your proposal on the basis of other grounds

described in Rule 14a-8(1).
Very truly yours,

AT —

ennifer L. Vogel

JLV:bjs
51997v1
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CODE OF FEDERAL REGULATIONS
TITLE 17-COMMODITY AND SECURITIES
EXCHANGES
CHAPTER II-SECURITIES AND EXCHANGE
COMMISSION
PART 240-GENERAL RULES AND
REGULATIONS, SECURITIES EXCHANGE
ACT OF 1934
SUBPART A--RULES AND REGULATIONS
UNDER THE SECURITIES EXCHANGE ACT
OF 1934
REGULATION 14A: SOLICITATION OF
‘ PROXIES
Current through November 21, 2003; 68 FR 65827

§ 240.14a-8 Shareholder proposals.

This section addresses when a company must
include a shareholder's proposal in its proxy
statement and identify the proposal in its form of
proxy when the company holds an annual or special
meeting of shareholders. In summary, in order to
have your shareholder proposal included on a
company's proxy card, and included along with any
supporting statement in its proxy statement, you must
be eligible and follow certain procedures. Under a
few specific circumstances, the company is permitted
to exclude your proposal, but only after submitting its
reasons to the Commission. We structured this
section in a question-and- answer format so that it is
easier to understand. The references to “you” are to a
shareholder secking to submit the proposal.

(a) Question I: What is a proposal? A shareholder
proposal is your recommendation or requirement that
the company and/or its board of directors take action,
which you intend to present at a meeting of the
company's shareholders. Your proposal should state
as clearly as possible the course of action that you
believe the company should follow. If your proposal
is placed on the company's proxy card, the company
must also provide in the form of proxy means for
shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless
otherwise indicated, the word “proposal” as used in
this section refers both to your proposal, and to your
corresponding statement in support of your proposal

(if any).

(b) Question 2: Who is eligible to submit a proposal,
and how do I demonstrate to the company that | am
eligible? :

(1) In order to be eligible to submit a proposal, you
must have continuously held at least $2,000 in market
value, or 1%, of the company’s securities entitled to
be voted on the proposal at the meeting for at ledst
one year by the date you submit the proposal. You
must continue to hold those sccurities through the
date of the meeting.

(2) If you are the registered holder of your securities,
which means that your name appears in the
company's records as a shareholder, the company can
verify your eligibility on its own, although you will
still have to provide the company with a writlen
statement that you intend to continuc to hold the
securities through the date of the meeting of
shareholders. However, if like many shareholders
you are not a registered holder, the company likely
does not know that you are a shareholder, or how
many shares you cwn. In this case, at the time you
submit your proposal, you must prove your eligibility
to the company in one of two ways:

(i) The first way is to submit to the company a
written statement from the "record" holder of your
securities (usually a broker or bank) verifying that, at
the time you submitted your proposal, you
continuously held the securities for at least one year.
You must also include your own written statement
that you intend to continue to hold the securities
through the date of the meeting of shareholders; or

(ii) The second way to prove ownership applies only
if you have filed a Schedule 13D (§ 240.13d-101),
Schedule 13G (§ 240.13d-102), Form 3 (§ 249.103
of this chapter), Form 4 (§ 249.104 of this chapter)
andfor Form 5 (§ 249.105 of this chapter), or
amendments to those documents or updated forms,
reflecting your ownership of the shares as of or
before the date on which the one-year eligibility
period begins. If you have filed onc of these
documents with the SEC, you may demonstrate your
eligibility by submitting to the company:

(A) A copy of the schedule and/or form, and any
subsequent amendments reporting a change in your
ownership level;

(B) Your written statement that you continuously
held the required number of shares for the one-year
period as of the date of the statement; and

(C) Your written statement that you intend to
continue ownership of the shares through the date of
the company's annual or special meeting.

(c) Question 3: How many proposals may I submit?

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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Each shareholder may submit no more than one
proposal to a company for a particular shareholders'
meeting.

(d) Question 4: How long can my proposal be? The
proposal, including any accompanying supporting
statement, may not exceed 500 words.

(e) Question 5: What is the deadline for submitting a
proposal?

(I) If you are submitting your proposal for the
company's annual meeting, you can in most cases
find the deadline in last year's proxy statement.
However, if the company did not hold an annual
meeting last year, or has changed the date of its
meeting for this year more than 30 days from last
year's meeting, you can usually find the deadline in
one of the company's quarterly reports on Form 10-Q
(§ 249.308a of this chapter) or 10-QSB (§ 249.308b
of this chapter), or in sharcholder reports of
investment companics under § 270.30d-1 of this
chapter of the Investment Company Act of 1940. In
order to avoid controversy, shareholders should
submit their proposals by means, including electronic
means, that permit them to prove the date of delivery.

(2) The deadline is calculated in the following
manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be
received at the company's principal executive offices
not less than 120 calendar days before the date of the
company’s proxy statement released to shareholders
in connection with the previous year's annual
meeting. However, if the company did not hold an
annual meeting the previous year, or if the date of
this year's annual meeting has been changed by more
than 30 days from the date of the previous year's
meeting, then the deadline is a reasonable time before
the company begins to print and mail its proxy
materials.

(3) If you are submitting your proposal for a meeting

of shareholders other than a regularly scheduled
annual meeting, the deadline is a reasonable time
before the company begins to print and mail its proxy
materials.

(f) Question 6: What if I fail to follow one of the
eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section?

(1) The company may exclude your proposal, but
only after it has notified you of the problem, and you
have failed adequately to correct it. Within 14
calendar days of receiving your proposal, the

company must notify you in writing of any
procedural or eligibility deficiencies, as well as of the
time frame for your response. Your response must be
postmarked, or transmitted electronically, no later
than 14 days from the date you received the
company's notification. A company need not provide
you such notice of a deficiency if the deficiency
cannot be remedied, such as if you fail to submit a
proposal by the company's properly determined
deadline. If the company intends to exclude the
proposal, it will later have to make a submission
under § 240.14a-8 and provide you with a copy
under Question 10 below, § 240.14a-8(j).

(2) If you fail in your promise to hold the required
number of securities through the date of the meeting -
of sharcholders, then the company will be permitted
to exclude all of your proposals from its proxy
materials for any meeting held in the following two
calendar years.

(g) Question 7: Who has the burden of persuading
the Commission or its staff that my proposal can be
excluded? Except as otherwise noted, the burden is
on the company to demonstrate that it is entitled to
exclude a proposal.

(k) Question 8: Must I appear personally at the
shareholders’ meeting to present the proposal?

(1) Either you, or your representative who is
qualified under state law to present the proposal on
your behalf, must attend the meeting to present the
proposal. Whether you attend the meeting yourself
or send a qualified representative to the meeting in
your place, you should make sure that you, or your
representative, follow the proper state law procedures
for atiending the meeting and/or presenting your
proposal.

(2) If the company holds its shareholder meeting in
whole or in part via electronic media, and the
company permits you or your representative to
present your proposal via such media, then you may
appear through electronic media rather than traveling
to the meeting to appear in person.

(3) If you or your qualified representative fail to
appear and present the proposal, without good cause,
the company will be permitted to exclude all of your
proposals from its proxy materials for any meetings
held in the following two calendar years.

(i) Question 9: If I have complied with the
procedural requirements, on what other bases may a
company rely to exclude my proposal?
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(1) Improper under state law: If the proposal is not a

proper subject for action by sharcholders under the
laws of the jurisdiction of the company's
organization;

Note to paragraph (i}(1): Depending on the subject
matter, some proposals are not considered proper
under state law if they would be binding on the
company if approved by sharchelders. In our
experience, most proposals that are cast as
recommendations or requests that the board of
directors take specified action are proper under state
law. Accordingly, we will assume that a proposal
drafted as a recommendation or suggestion is proper
unless the company demonstrates otherwise.

(2) Violation of law: If the proposal would, if
implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;

Note to paragraph (iX2): We will not apply this
basis for exclusion to permit exclusion of a proposal
on grounds that it would violate foreign law if
compliance with the foreign law would result in a
violation of any state or federal Jaw.

(3) Violation of proxy rules: If the proposal or
supporting statement is contrary to any of the
Commission's proxy rules, including § 240.14a-9,
which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the
proposal relates to the redress of a personal claim or
grievance against the company or any other person,
or if it is designed to result in a benefit to you, or to
further a personal interest, which is not shared by the
other shareholders at large;

(5) Relevance: If the proposal relates to opefa?ions

_which account for less than 5 percent of the

company's total assets at the end of its most recent
fiscal year, and for less than S percent of its net
camings and gross sales for its most recent fiscal
year, and is not otherwise significantly related to the
company's business;

(6) Absence of power/authority: If the company
would lack the power or authority to implement the
proposal;

(7) Management functions:
with a matter relating to the company’s ordinary

If the proposal deals- .

business operations;

(8) Relates to election: If the proposal relates to an
election for membership on the company's board of
directors or analogous governing body,

(9) Conflicts with company's proposal: If the
proposal directly conflicls with one of the company's
own proposals to be submitied to shareholders at the
same meeting;

Note to paragraph (i)(9): A company's submission to
the Commission under this section should specify the
points of conflict with the company'’s proposal.

(10) Substantially implemented: If the company has
already substantially implemented the proposal;

{11) Duplication: If the proposal substantially
duplicates another proposal previously submitted to
the company by another proponent that will be
included in the company's proxy materials for the
same meeting;

(12) Resubmissions: If the proposal deals with
substantially the same subject matter as another
proposal or proposals that has or have been
previously included in the company's proxy materials
within the preceding 5 calendar years, a company
may exclude it from its proxy materials for any
meeting held within 3 calendar years of the last time
it was included if the proposal received:

(i) Less than 3% of the vote if proposed once within
the preceding S calendar years;

(ii) Less than 6% of the vote on its fast submission to
shareholders if proposed twice previously within the
preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission
to shareholders if proposed three times or more
previously within the preceding S calendar years; and

(13) Specific amount of dividends: If the proposai
relates to specific amounts of cash or stock dividends.

(3) Question 10: What procedures must the company
follow if it intends to exclude my proposal?

(1) If the company intends to exclude a proposal
from its proxy materials, it must file its reasons with
the Commission no later than 80 calendar days before
it files its definitive proxy statement and form of
proxy with the Commission. The company must

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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simultaneously provide you with a copy of its
submission. The Commission staff may permit the
company to make its submission later than 80 days
before the company files its definitive proxy
statement and form of proxy, if the company
demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of the
following:

(D) The proposal;

(ii) An explanation of why the company believes that
it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority,
such as prior Division letters issued under the rule;
and

(iii) A supporting opinion of ‘counsel when such
reasons are based on matters of state or foreign law.

(k) Question 11: May [ submit my own statement to
the Commission responding to the company's
arguments?

Yes, you may submit a response, but it is not
required. You should try to submit any response to
us, with a copy to the company, 2s soon as possible
after the company makes its submission. This way,
the Commission staff will have time to consider fully
your submission before it issues its response. You
should submit six paper copies of your response.

(I) Question 12: If the company includes my
sharcholder proposal in its proxy materials, what
information about me must it include along with the
proposal itself?

(1) The company’s proxy statement must include
your name and address, as well as the number of the
company’s voting securities that you hold. However,
instead of providing that information, the company
may instead include a statement that it will provide
the information to shareholders promptly upon
receiving an oral or written request.

(2) The company is not responsible for the contents
of your proposal of supporting statement.

(m) Question 13: What can 1 do if the company
includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my
proposat, and I disagree with some of its statements?

(1) The company may elect to inciude in its proxy
statement reasons why it believes sharcholders

rage «

should vote against your proposal. The company is
sllowed to make arguments reflecting its own point
of view, just as you may express your own point of
view in your proposal's supporting statement.

(2) However, if you believe that the company's
epposition to your proposal contains materially false
or misleading statements that may violate our anti-
fraud rule, § 240.14a-9, you should promptly send to
the Commission staff and the company a letter
explaining the reasons for your view, along with a
copy of the company's statements opposing your
proposal. To the extent possible, your letter should
include specific factual information demonstrating
the inaccuracy of the company's claims. Time
permitting, you may wish to try to work out your
differences with the company by yourself before
contacting the Commission staff,

(3) We require the company to send you & copy of its
statements opposing your proposal before it mails its
proxy materials, so that you may bring to our
attention any materially false or misleading
statements, under the following timeframes:

(i) If our no-action response requires that you make
revisions to your proposal or supporting statement as
a condition to requiring the company to include it in
its proxy materials, then the company must provide
you with a copy of its opposition statements no later
than S calendar days after the company receives a
copy of your revised proposal; or

(ii) In all other cases, the company must provide you

with a copy of its opposition statements no later than
30 calendar days before its files definitive copies of
its proxy statement and form of proxy under §
240.14a-6. :

{41 FR 53000, Dec. 3, 1976, as amended at 43 FR
58530, Dec. 14, 1978; 44 FR 68456, 68770, Nov.
29, 1979; 48 FR 38222, Aug. 23, 1983; 50 FR
48181, Nov. 22, 1985; 51 FR 42062, Nov. 20, 1986;
52 FR 21936, June 10, 1987; 52 FR 48983, Dec. 29,
1987, 63 FR 29119, May 28,.1998; 63 FR 50622,
Sept. 22, 1998)

<General Materials (GM) - References, Annotations,
or Tables>

17C.F. R. § 240.14a-8
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Continental Airlines, Inc.
1600 Smith Street, HQSLG
Houston, TX 77002

Ladies and Gentlemen:

This is in response to your reciuest for our opinion whether a stockholder proposal
(the “Proposal”) and supporting statement (the “Supporting Statement”) submitted to Continental
Airlines, Inc., a Delaware corporation (the “Company” or “Continental””), by Mr. Michael Buus
may be omitted from the Company’s proxy statement and form of proxy for its 2004 annual

meeting of stockholders pursuant to Rule 14a-8(i)(2) or Rule 14a-8(i)(6) under the Securities

Exchange Act of 1934,

The Proposal requests that Continental’s Board of Directors adopt a policy that no
member of or nominee to the Board of Directors have a material, non-ordinary course investment
(either direct or indirect) in a direct mﬁpetitor company. Under the terms of the Proposal, the
Board of Directors must establish what represents a “ﬁatcﬁd, non-ordinary course investment”

such as a controlling interest in competitor companies and/or a substantial portion of an

individual’s personal assets.




VAJLUICIIGL ARLEICS, LC,
December 11, 2003
Page 2

As explained more fully below, it is our opinion that members of the board of
directors of a Delaware corporation may not be removed from the board without a vote of
stockholders and, where removal is for cause, without an opportunity to be heard. The Proposal,
if implemented, would establish a policy requiring the automatic dismissal of a director or
directors from the Company’s Board of Directors without the vote or consent of stockholders and
without the due process rights contemplated by Delaware law. Because this is contrary to
Delaware law, in our opinion, the Proposal may be omitted from the Company’s proxy statement
and form of proxy in relié.nce on Rule 14a-8(i)(2), which authorizes the omission of a
stockholder proposal if the proposal, if implemented, would “cause the company to violaté any
state, federal or foreign law to which it is subject.” It is also our opinion that the Proposal
requires the Company to implement a proposal for which it lacks the power or authority.
Therefore, we believe that the Proposal may also be omitted from the Company’s proxy
statement and form of proxy pursuant to Rule 14a-8(i}(6).

The Proposal, if approved by stockholders and adopted by the Board of Directors,
would establish a Company policy that no director of the Company have a material, non-ordinary
course investment (either direct or indirect) in a direct competitor company. To enforce or give
effect to the Proposal, were it adopted, would require the immediate removal from the
Company’s board of any director or directors who violate that policy.

Section 141(k) of the Delaware General Corporation Law (the “DGCL”) is the

only provision of Delaware law that provides for the removal of an incumbent director from a

corporation’s board of directors. It provides:
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Any director or the entire board of directors may be removed, with
or without cause, by the holders of a majority of the shares then
entitled to vote at an election of directors, except as follows:

(1)  Unless the certificate of incorporation otherwise
provides, in the case of a corporation whose board
is classified as provided in subsection (d) of this
section, shareholders may effect such removal only
for cause; or

(2) In the case of a corporation having cumulative
voting, if less than the entire board is to be
removed, no director may be removed without
cause if the votes cast against such director’s
removal would be sufficient to elect such director if
then cumulatively voted at an election of the entire
board of directors, or, if there be classes of
directors, at an election of the class of directors of
which such director is a part.

Whenever the holders of any class or series are entitled to elect 1
or more directors by the certificate of incorporation, this subsection
shall apply, in respect to the removal without cause of a director or
directors so elected, to the vote of the holders of the outstanding

shares of that class or series and not to the vote of the outstanding
shares as a whole,

We note that Continental does not have a classified board or cumulative voting. As a result,
paragraphs (1) and (2) above are inapplicable to it and its Board of Directors.

Section 141(k), by its terms,.clearly reposes the power to remove directors of a
Delaware corporation in the stockholders. Moreover, the statute contemplates that such removal
will be accomplished pursuant to a vote of stockholders. This is consistent with the principle
that directors are elected by stockholders and manage the corporation’s affairs on the
stockholders’ behalf. This principle is well established in the case law. See David A. Drexler, et

al., Delaware Corporation Law and Practice, §13.01 [11] (2003) (“The underlying philosophy of

the Delaware decisions is that the selection of, and continued service by, directors is a matter
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solely for the stockholders of the corporation who elected them...”); R. Franklin Balotti and
Jesse A. Finkelstein, Delaware Law_of Corporations & Business Organizations, §4.4 (2003)
(“Like the right to elect directors, the right to remove directors is a fundamental element of
stockholder authority.”).! Moreover, where removal of a director is for cause, as would
apparently be the case if the Proposal were to be implemented, the Delaware courts have held

that a director is entitled to fundamental due process rights. Thus, in Campbell v. Loews, Inc.,

134 A.2d 852 (Del. Ch. 1957) the Court of Chancery held that where there is an attempt to
remove a director for cause the director is entitled to present his or her defense prior to the vote
of stockholders on his or her continued incumbency.

The Proposal does not expressly address the consequences of a violation of the
policy of which it seeks the adoption. However, that policy can only be given effect if a sitting
director who violates the policy can no longer serve on the Company’s Board of Directors. This
would amount to the removal of a director from the Company’s board, without a stockholder
vote, and without any opportunity for the director to present a defense.

As a result, in our opinion, the Proposal would, if implemented, cause the
Company to violate Delaware law. As a consequence, in our opinion, the Proposal may be
omitted from the Company’s proxy statement and form of proxy pursuant to Rule 14a-8(i)(2).

Because, for the reasons set forth above, the Proposal would establish a policy,

the implementation of which would require it to violate Delaware law, it is also our opinion that

! Directors do not have power to remove fellow directors under the DGCL. Whether they
could be given that power under a corporation’s certificate of incorporation is undecided.

Rodman Ward, Jr., et al., Folk on the Delaware General Corporation Law, §141.5 (2003).
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Continental does not have the power or authority to implement the Proposal. For that reason,

Rule 14a-8(i)(6) provides a separate and independent basis for omission of the Proposal from the

Company’s proxy statement and form of proxy.

Very truly yours,

T’(o‘l\!‘ts,N\ﬁW{S‘A’Mi MA@“

383605
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December-22, 2003

Ms. Jennifer L. Vogel

Senior Vice President

General Counsel and Secretary
Continental Airlines Inc.

Legal Department, 41% Floor HQSLG
1600 Smith Street

Houston, TX 77002

Dear Ms. Vogel:

I am in receipt of your letter dated December 9, 2003 requesting further
documentation of proof of my stock ownership necessary to submit a
shareholder proposal.

Please find enclosed a letter from Smith Barney/Citigroup, the record holder
of my securities that confirms my stock ownership.

Please also find enclosed a copy of my response to your no-action request to
the Securities & Exchange Commission dated December 12, 2003.

Any written communication should be sent to me at:

Michael Buus
9814 FM 1960 E Bypass #1410
Humble, TX 77338

Thank you,

Michael Buus *




SMTH%

December 17, 2003

Michae]l Buns

9814 FM 1960
E-bypass 1410
Flumble, TX 77338

RE: Continentsl Airlines stock purchase account

Dear Mr. Buss,

This letter confirms the fact that Smith Bemey bolds 376.2799 shares of Continental Airlines
common stock for the benefit of Michael Buss, with a market value as of the date of this letter
of $5,846.80 for a period in excess of one vear dating back from November 2003.

If you have any questions, please do not hesitate to call me at (713)658-2700.

Sincerely,

Ll

Contro] Administrator

Cirigrotip Global Marken Ine, ) 100 Loulsiang, Suite 5200 Houeon, TR 77002-5220 T 718 658 2700 Pax 715 688 2725 Toll-Fre= 80D B30 2774
THE INFORMATION SET FORTH WAS OSTAINED FROM SOURGES WHKIGH WE SSLIEVE RELIABLE BUT WE 0O NOT GUARANTEE ITS oountorouooummms.
NEITHER THE m%mnox NOROAN'V opn@on m’gmsm oo?qﬂsrrru'rr.s A SOLUCITATION $Y U$ OF THE FMDRCHASE "on BALE OF ANY SECURITTGS.




December 22, 2003

Office of the Chief Counsel
Division of Corporate Finance
Securities & Exchange Comumnission
450 Firfth Street, NN'W.
Washington, DC 20549

RE: Request for No-Action by Continental Airlines Inc. on the Shareholder Proposal
Submitted by Continenta) Stockholder Michael Buss.

Ladies and Gentlemen:

I am in receipt of a letter sent t¢ you from Jennifer L. Vogel, Senior Vice President,
General Counsel and Secretary of Continental Alirlines (“Continental” or “the Company™)
dated December 12, 2003. In that letter, Counsel] gives notice of the Company’s intent to
exclude my sharcholder proposal from Continental’s proxy materials for 2004.

In accordance with Rule 14a-8(j), enclosed are six (6) copies of this letter and its exhibit.

My sharcholder proposal requesting Continental’s Board of Directors to adopt criteria for
Director qualification is a legitimate issue for shareholder consideration and must be

included in the Company’s proxy materials.

Initially, the request by Continental Airlines for no-action relief is time-barred because,
as Continental admits, it failed to request relief in a timely manner as required by Rule
14a-8 (j)(1). Continental has asked that the Commission use allowable discretion to
forgive their late request for no-action based on the fact that they chose to move their
2004 annual meeting from May 14 to March 12 thus compressing the time they have to
publish their proxy materials. However, as also acknowledged in their Jetter, Continental
did not mmove up the filing deadline for sharcholder proponents to submit proposals for
inclusion in the 2004 proxy statement. Ihelieve they should therefore abide by the rules
and allow the Commission proper time to address any concerns over the substance of my

proposal or include my proposal as submitted.

Should the Commission find the Company’s request persuasive and chooses to review the
Company's no-action request, please find my responses to the Company’s arguments.




ARGUMENTS

1. The Proposal May Be Included Under Rule 14a-8(i)(8) Because it Does Not
Relate to the Election for Membership on the Company’s Board of Directors

My proposal does not ask nor intend to impact the election of any nominee to the
Continenta] Board of Directors. The proposal secks a policy to be adopted by the
Continental Board regarding qualifications for future members to the Board just as
Continental’ s Board has already established an age-based quahﬁcauon for Board

membership.’

My proposal does not, as the Company suggests, scek to interfere with a shareholder vote
for any nominee including Messrs. Bonderman and Price. In fact, my proposal never
mentions Mr. Price and uses statements of fact about Mr. Bonderman only to highlight
why I believe qualifications for Board membership would better protect the interests of

---Coutinentgal shareholders.

In 1998, the Commission concurred with the Intemational Brotherhood of Teamsters'
General Pund's defense of its proposal at America West Airlines seeking the separation
of Chairman and CEO which stated that pr ?osals should be relevant to and specifically
address the needs of particular corporations.

In the spirit of cooperation and clarification, I would be willing to amend the proposal to
add a final sentence in the RESOLVED portion to read:

If adopted, this policy sha]l not go into effect until Continental’s Board nominates
its 2005 Directors. The policy shall not interfere with the term of any Board
member elected in 2004 (sce EXHIBIT A, Revised Shareholder Proposal).

2. The Proposal May Be Included Under Rule 14a-8(i)(2) Because it Does Not Cause
the Company to Violate State Law

The Company argues that allowing this proposal to be voted on by shareholders would
cause the Company to violate Delaware law, the State of the Company’s incorporation.
Specifically they argue that the proposal would render two incumbent directors ineligible
for membership on the Company’s Board. Under Delaware law, members of the Board
of Directors cannot be removed from the Board without a vote of the stockholders and,
where removal is for cause, without an opportunity to be heard. I believe my proposed
amendment (see above) renders the company’s point moot and adheres to Delaware Jaw
as it does not impact any current director, nominee, or term of director elected in 2004.

{ , Continental Airlines Inc. Corporate Governance Guidelines, Board Composition, 1(f) age.
2 America West Holdings Corp. SEC No-Action Letter (March 9, 1998) (Proposal Requesting Split

Chair/CEQ Positions).




If ultimately adopted as policy, my proposal would simply become a guideline that the
Board must consider when choosing Director nominees. I believe the investor concerns
addressed by my proposal are es important es the age of a Director.

3. The Proposal May Be Included Under Rule 14a-8(i)(6) — Because it Does Not
Require the Company to Implement a Proposal for Which it Lacks Power or

Authority

The Company argues again that the proposal would force the Board of Directors to
remove two incumbent members because they would no longer be eligible to serve on the
Board. Rule 14a-8(i)(2), Section 141(k) expressly reserves the right to remove Directors

to Company stockholders.

Again, my proposed amendment to the resolution (see above) will address these
concerns, as the proposal will not and cannot force the removal of any incumbent
directors. The proposal if adopted, would not go into effect until the nominating cycle
for the 2005 shareholder meeting and expressly states that it will not impact the term of

any Director elected in 2004,

4. The Proposal May Be Included Under Rule 14a-8(i)(9) Because it Does Not
Directly Conflict With One of the Company’s Own Proposals

The Company argues that my proposal would interfere with its own proposal to elect
their nominees for Director.

First, as I write this letter, ] still do not know who the Company’s Director nominges are
because, as the Company stated in its no-action request, “The nominees for election at
this year's annual meeting of stockholders have not yet been recommended to the Board
by the Company’s Corporate Governance Committee or nominated by the Board.”

Second, as stated previously, my proposal will not conflict with any 2004 nominees for
Director or if elected their terms of office.

Third, my amendment eliminates any question concerning “interference” with the
potential election of Messrs. Price and Bonderman.

B o

CONCLUSION

I have put forth this resolution for consideration by my fellow Continental shareholders
because I believe that they share my concerns for the success of our Company and that to
protect our investment we must safeguard our Board from conflicts of interest.

Based on the foregoing analysis, I respectfully request that the Division take action to
enforce inclusion of my proposal in the 2004 Continental Airlines’ Proxy Materials.




Sincerely}

Michael Bugs

cc:  Jennifer L. Vogel, Senior Vice President & General Counsel
Continental Airlines




EXHIBIT A
REVISED PROPOSAL

RESOLVED: That the sharcholders of Continental Airlines, (“Continental” or the
“Company"”), request that the Board of Directors adopt a policy that no member of
or nominee to the Board of Directors shall have a material, non-ordinary course
investment (either direct or indirect) in a direct competitor company.

The Board of Directors shall establish what represents a “material, non-ordinary
course investment” such as controlling interest in competitor companies and/or a
substantial portion of an individual’s personal assets.

If adopted, this policy shall not go into effect until Continental’s Board nominates
it’s 2005 Directors. The policy shall not interfere with the term of any Board

member elected in 2004.

SUPPORTING STATEMENT

As a Continental employee and sharcholder, I am deeply concemed for the long-
termn success of our company. Continental Airlines has struggled to survive and
compete in an industry plagued by the threat of terrorism, lower than average

passenger traffic and disappointing earnings.

That is why we need a Board of Directors that has only the best interests of
Continental shareholders in mind. I believe that Directors who have significant
personal or professional financial interests in the success of our competition are
compromised in their ability to represent the long-term interests of shareholders.

For example, Continental's Director David Bonderman is the President and
founder of Texas Pacific Group (TPG3; a company that once held a controlling
interest in Continental Airlines. Currently, TPG holds a controlling interest in
competitor airline America West and has demonstrated interest in buying other
competitor airlines. In addition, just this year, Mr. Bonderman divested nearly all
of his equity interest in Continental while continuing to hold a Board position.

This raises serious questions regarding conflicts of interest caused by Director’s
financial involvement, interest, and/or control in competitor companies and access

to highly sensitive business information.
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This proposal does not seek to remove Mr. Bonderman from his current position
on the Board of Directors.. Rather, it asks that the Company adopt a policy that
will protect shareholders from potentially costly conflicts of interest as described

above. :

This proposal does not seek to disqualify Board members or nominees that hold
relatively small interests in competitor companies through a diversified portfolio or

as part of an indexed fund such as the S&P 500.




December 22, 2003

Office of the Chief Counsel
Division of Corporate Finance
Securities & Exchange Commission
450 Firfth Street, N.-W.
Washington, DC 20549

RE: Request for No-Action by Continental Airlines Inc. on the Shareholder Proposal
Submitted by Continental Stockholder Michael Buss.

Ladies and Gentlemen:

I am in receipt of a letter sent to you from Jennifer L. Vogel, Senior Vice President,
General Counsel and Secretary of Continefital Airlines (“Continental” or “the Company”)
dated December 12, 2003. In that lettef, Counsel gives notice of the Company’s intent to
exclude my shareholder proposal from Continental’s proxy materials for 2004.

In accordance with Rule 14a-8(j), enclosed are six (6) copies of this letter and its exhibit.

My shareholder proposal requesting Continental’s Board of Directors to adopt criteria for
Director qualification is a legitimate issue for shareholder consideration and must be
included in the Company’s proxy materials.

Initially, the request by Continental Airlines for no-action relief is time-barred because,
as Continental admits, it failed to request relief in a timely manner as required by Rule
14a-8 (j)(1). Continental has asked that the Commission use allowable discretion to
forgive their late request for no-action based on the fact that they chose to move their
2004 annual meeting from May 14 to March 12 thus compressing the time they have to
publish their proxy materials. However, as also acknowledged in their letter, Continental
did not move up the filing deadline for shareholder proponents to submit proposals for
inclusion in the 2004 proxy statement. I believe they should therefore abide by the rules
and allow the Commission proper time to address any concerns over the substance of my
proposal or include my proposal as submitted.

Should the Commission find the Company’s request persuasive and chooses to review the
Company’s no-action request, please find my responses to the Company’s arguments.




ARGUMENTS

1. The Proposal May Be Included Under Rule 14a-8(i)(8) Because it Does Not
Relate to the Election for Membership on the Company’s Board of Directors

My proposal does not ask nor intend to impact the election of any nominee to the
Continental Board of Directors. The proposal seeks a policy to be adopted by the
Continental Board regarding qualifications for future members to the Board just as
Continental’s Board has already established an age-based qualification for Board
membership.'

My proposal does not, as the Company suggests, seek to interfere with a shareholder vote
for any nominee including Messrs. Bonderman and Price. In fact, my proposal never
mentions Mr. Price and uses statements of fact about Mr. Bonderman only to highlight
why I believe qualifications for Board membership would better protect the interests of
Continental shareholders.

In 1998, the Commission concurred with the International Brotherhood of Teamsters’
General Fund’s defense of its proposal at America West Airlines seeking the separation
of Chairman and CEO which stated that pro;)osals should be relevant to and specifically
address the needs of particular corporations.

In the spirit of cooperation and clarification, I would be willing to amend the proposal to
add a final sentence in the RESOLVED portion to read: '

If adopted, this policy shall not go into effect until Continental’s Board nominates
its 2005 Directors. The policy shall not interfere with the term of any Board
member elected in 2004 (see EXHIBIT A, Revised Shareholder Proposal).

2. The Proposal May Be Included Under Rule 14a-8(i)(2) Because it Does Not Cause
the Company to Violate State Law

The Company argues that allowing this proposal to be voted on by shareholders would
cause the Company to violate Delaware law, the State of the Company’s incorporation.
Specifically they argue that the proposal would render two incumbent directors ineligible
for membership on the Company’s Board. Under Delaware law, members of the Board
of Directors cannot be removed from the Board without a vote of the stockholders and,
where removal is for cause, without an opportunity to be heard. I believe my proposed
amendment (see above) renders the company’s point moot and adheres to Delaware law
as it does not impact any current director, nominee, or term of director elected in 2004.

! Continental Airlines Inc. Corporate Governance Guidelines, Board Composition, 1(f) age.
* America West Holdings Corp. SEC No-Action Letter (March 9, 1998) (Proposal Requesting Split
Chair/CEQ Positions).




If ultimately adopted as policy, my proposal would simply become a guideline that the
Board must consider when choosing Director nominees. I believe the investor concerns
addressed by my proposal are as important as the age of a Director.

3. The Proposal May Be Included Under Rule 14a-8(i)(6) — Because it Does Not
Require the Company to Implement a Proposal for Which it Lacks Power or
Authority

The Company argues again that the proposal would force the Board of Directors to
remove two incumbent members because they would no longer be eligible to serve on the
Board. Rule 14a-8(i)(2), Section 141(k) expressly reserves the right to remove Directors
to Company stockholders.

Again, my proposed amendment to the resolution (see above) will address these
concerns, as the proposal will not and cannot force the removal of any incumbent
directors. The proposal if adopted, would not go into effect until the nominating cycle
for the 2005 shareholder meeting and expressly states that it will not impact the term of
any Director elected in 2004.

4. The Proposal May Be Included Under Rule 14a-8(i)(9) Because it Does Not
Directly Conflict With One of the Company’s Own Proposals

The Company argues that my proposal would interfere with its own proposal to elect
their nominees for Director.

First, as I write this letter, I still do not know who the Company’s Director nominees are
because, as the Company stated in its no-action request, “The nominees for election at
this year’s annual meeting of stockholders have not yet been recommended to the Board
by the Company’s Corporate Governance Committee or nominated by the Board.”

Second, as stated previously, my proposal will not conflict with any 2004 nominees for
Director or if elected their terms of office.

Third, my amendment eliminates any question concerning “interference” with the
potential election of Messrs. Price and Bonderman.

CONCLUSION

I have put forth this resolution for consideration by my fellow Continental shareholders
because I believe that they share my concerns for the success of our Company and that to
protect our investment we must safeguard our Board from conflicts of interest.

Based on the foregoing analysis, I respectfully request that the Division take action to
enforce inclusion of my proposal in the 2004 Continental Airlines’ Proxy Materials.




Sincerely) /

Michael Bues

cc:  Jennifer L. Vogel, Senior Vice President & General Counsel
Continental Airlines




EXHIBIT A
REVISED PROPOSAL

RESOLVED: That the shareholders of Continental Airlines, (“Continental” or the
“Company”), request that the Board of Directors adopt a policy that no member of
or nominee to the Board of Directors shall have a material, non-ordinary course
investment (either direct or indirect) in a direct competitor company.

The Board of Directors shall establish what represents a “material, non-ordinary
course investment” such as controlling interest in competitor companies and/or a
substantial portion of an individual’s personal assets.

If adopted, this policy shall not go into effect until Continental’s Board nominates” |

it’s 2005 Directors. The policy shall not interfere with the term of any Board
member elected in 2004.

SUPPORTING STATEMENT

As a Continental employee and shareholder, I am deeply concerned for the long-
term success of our company. Continental Airlines has struggled to survive and
compete in an industry plagued by the threat of terrorism, lower than average
passenger traffic and disappointing earnings.

That is why we need a Board of Directors that has only the best interests of
Continental shareholders in mind. I believe that Directors who have significant
personal or professional financial interests in the success of our competition are
compromised in their ability to represent the long-term interests of shareholders.

For example, Continental’s Director David Bonderman is the President and
founder of Texas Pacific Group (TPG), a company that once held a controlling
interest in Continental Airlines. Currently, TPG holds a controlling interest in
competitor airline America West and has demonstrated interest in buying other
competitor airlines. In addition, just this year, Mr. Bonderman divested nearly all
of his equity interest in Continental while continuing to hold a Board position.

This raises serious questions regarding conflicts of interest caused by Director’s
financial involvement, interest, and/or control in competitor companies and access
to highly sensitive business information.

pd
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This proposal does not seek to remove Mr., Bonderman from his current position
on the Board of Directors. Rather, it asks that the Company adopt a policy that
will protect shareholders from potentially costly conflicts of interest as described
above.

This proposal does not seek to disqualify Board members or nominees that hold
relatively small interests in competitor companies through a diversified portfolio or
as part of an indexed fund such as the S&P 500.
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December 24, 2003 - ;o013
CORPORATION S AICE

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re: Shareholder Proposal Submitted by Michael Buus

Ladies and Gentlemen:

On December 12, 2003, Continental Airlines, Inc. (“Continental’ or the “Company”)
filed with the Securities and Exchange Commission a notice pursuant to Rule 14a-8(j) of
Continental’s intention to omit from its proxy statement and form of proxy for its 2004 annual
meeting of stockholders (collectively, the “2004 Proxy Materials), a shareholder proposal (the
“Proposal’) and supporting statement (the “Supporting Statement”) submitted by Continental
stockholder Michael Buus (the “Proponent”). On December 22, 2003, the Proponent filed a
substantive response to our December 12, 2003 letter with the Commission. The Proponent’s
response included a revised proposal (the "Revised Proposal"), discussed in greater detail below,
that reflects revisions the Proponent would be willing to make to the Proposal in order for it to be
included in the Company’s 2004 Proxy Materials.

Continental has reviewed the Proponent’s December 22, 2003 letter, including the
Revised Proposal, and has concluded that both the Proposal and the Revised Proposal may be
omitted from the Company’s 2004 Proxy Materials on the bases set forth below. The Company
hereby respectfully requests that the staff of the Division of Corporation Finance (the “Staff”)
concur in its opinion.

Pursuant to Rule 14a-8(j), enclosed are six (6) copies of this letter and its exhibits. Also
in accordance with Rule 14a-8(j), a copy of this letter and its exhibits is being mailed on this date
to the Proponent, informing him of the Company’s intention to omit the Proposal, Revised
Proposal and Supporting Statement from the 2004 Proxy Materials.

Before discussing the substantive bases supporting Continental’s opinion, the Company
will briefly address the Proponent’s claim that Continental’s request for no-action relief from the
Commission is time-barred under Rule 14a-8(j)(1). As Continental stated in its December 12,
2003 letter to the Commission, its election not to change the deadline for submitting shareholder
proposals was largely based on the Company’s determination that changing the date for
submission substantially before the original deadline would have unfairly prejudiced its
stockholders and that it would still have a reasonable amount of time prior to the annual meeting
to address any substantive and procedural flaws in such proposals. Continental believes that
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these facts demonstrate “good cause” under Rule 14a-8(j)(i) and allow the Commission to
exercise its discretion authorized under Rule 14a-8(j)(1) to permit the December 12, 2003 letter
to be filed after the deadline.

The Proponent’s substantive response merely relies on the Company’s acknowledgement
that it did not change the deadline for submitting shareholder proposals under Rule 14a-8()(1).
The Proponent failed to rebut Continental’s demonstration of “good cause” and, in particular,
offered no argument to support the contention that changing the date for submission substantially
before the original deadline would not have unfairly prejudiced the Company’s stockholders.
Accordingly, based on the Proponent’s failure to rebut this demonstration of “good cause,”
Continental respectfully requests that the Staff exercise its discretion authorized under Rule 14a-
8(3)(1) to permit the December 12, 2003 letter to be filed after the deadline.

In addition, Continental reiterates its notation that, should the Staff not exercise its
discretion authorized under Rule 14a-8(j)(1) to permit the December 12, 2003 letter to be filed
after the 80-day deadline by finding good cause, but the Staff otherwise would have found that
the Proposal is excludable for one or more of the substantive reasons set forth below, then
Continental will consider changing the date of this year’s annual meeting of stockholders to
allow a re-submission of its objections to the Proposal at least 80 calendar days before the date
on which Continental would then expect to file its definitive 2004 Proxy Materials with the
Commission in advance of the new annual meeting date.

As discussed more fully below, Continental believes the Proposal, Revised Proposal and
Supporting Statement may properly be excluded from the 2004 Proxy Materials pursuant to the
following provisions:

1. Rule 14a-8(i)(8), because the Proposal and Revised Proposal both relate to
election for membership on the Company’s Board of Directors;

2. Rule 14a-8(i)(2), because both the Proposal and Revised Proposal, if
implemented, would cause the Company to violate a state law to which it is
subject; and

3. Rule 14a-8(1)(6), because both the Proposal and Revised Proposal require the
Company to implement a proposal for which it lacks power or authority.

I. The Proposal and Revised Proposal May Be Excluded under Rule 14a-8(i)(8)
Because They Both Relate to Election For Membership on the Company’s Board of
Directors

As the Company stated in its December 12, 2003 letter, the Proposal may be
properly omitted from Continental’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(8)
because it is crafted to prevent two specific director nominees ~ Messrs. Bonderman and
Price — from being eligible for election to and serving on the Company’s Board of
Directors. In his response, the Proponent counters that the Proposal does not intend to
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impact the election of Messrs. Bonderman and Price and therefore does not trigger the
exclusion permitted under Rule 14a-8(i)(8). Continental believes that this assertion is
clearly discredited by the language of the Supporting Statement, regardless of whether it
fails to specifically mention Mr. Price or whether it discusses Mr. Bonderman, as the
Proponent contends, merely for the sake of highlighting the purpose of the Proposal.
Despite the pretext of establishing general qualifications for membership to the
Company’s Board of Directors, the Proposal seeks to prevent these members from
election to and service on the Company’s Board of Directors.

The most significant deficiency in the Proponent’s rebuttal is its failure to
distinguish the Proposal from that discussed in Rauchman v. Mobil Corp., 739 F.2d 205,
Fed. Sec. L. Rep. (CCH) § 91555 (6th Cir. 1984). In this case, the court allowed
exclusion because the shareholder proposal would have forbidden the election of a
particular nominee and “unmistakably and expressly referred to [the nominee], although
not by name.” Rauchman at 208. In the present case, the Proponent’s Proposal will
forbid the election of both Messrs. Bonderman and Price, and its Supporting Statement
“unmistakably and expressly” refers to Mr. Price, although not by name, and in the case
of Mr. Bonderman, goes beyond the facts of Rauchman by explicitly referring to him.

The Proponent also relies on America West Holdings Corp., SEC No-Action
Letter (Mar. 9, 1998), apparently suggesting that the Staff should find this case
persuasive. Continental does not agree. In America West, a shareholder sought to submit
a proposal which would require that the company’s chairman of the board be an
independent director who was not formerly the chief executive of the company. In
seeking exclusion, the company claimed that this proposal triggered Rule 14-8(i)(8)
because its current chief executive was also the chairman of its board of directors.
However, the shareholder rightfully argued that this proposal did not relate to the election
of directors because it did not mention the election of directors nor suggest that the chief
executive should be ineligible to serve on the company’s board of directors — it merely
sought to split the positions of board chairman and chief executive. In the present case,
the Proponent’s Proposal clearly relates to the election of directors. Moreover, the
argument proffered by the Proponent in support of the Proposal explicitly states that it
relates to “qualifications for future members to the Board [of Directors] . .. .”

The Proponent seeks to remedy the Proposal by offering the Revised Proposal,
which would have the effect of prohibiting this provision from interfering with the term
of any Board member elected in 2004. Continental believes that this revision does not
cure the Revised Proposal. At best, it merely delays the impact of the provision, because
its prohibition will clearly prevent Messrs. Bonderman and Price from being eligible for
election to and serving on the Company’s Board of Directors in 2005. Continental does
not believe that such delayed application is sufficient to protect the Revised Proposal
from the Staff’s past interpretations of Rule 14a-8(i)(8) (as noted in our letter to the
Commission dated December 12, 2003) and the court’s holding in Rauchman.
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Accordingly, based on the foregoing, both the Proposal and the Revised Proposal may be
excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(8).

II.  The Proposal and the Revised Proposal May Be Excluded Under Rule 14a-8(i)(2)
Because Either Would Require the Company to Adopt a Proposal That, If
Implemented, Would Cause the Company to Violate Delaware Law

Both the Proposal and Revised Proposal may be properly omitted from
Continental’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(2) because implementation
and enforcement by the Board of Directors would necessitate that the Board remove
incumbent directors who have a “material, non-ordinary course investment,” and the
removal of incumbent directors is a power that is expressly reserved to stockholders
under Delaware law. In his response, the Proponent relies on the amended language
provided in the Revised Proposal, claiming that preventing effectiveness until the Board
nominates directors for 2005 and prohibiting the provision from interfering with the term
of any Board member elected in 2004 would prevent the Company from violating
Delaware law. Continental does not agree.

The critical failing of the Revised Proposal is that it continues to apply to
members of the Company’s Board of Directors. It is irrelevant whether the Revised
Proposal delays enforcement because such a delay bears no impact on whether the policy
may necessitate the removal of incumbent directors when it is implemented and
eventually enforced by the Board. It is certainly possible that a person will be eligible for
nomination and election to the Company’s Board of Directors but may acquire, during
the term of his or her membership on the board, a “material, non-ordinary course
investment” that is prohibited by the Revised Proposal. In such a case, Continental
believes that enforcement of the policy by the Board of Directors would necessitate the
Board to remove the incumbent director, an act which would be in clear violation of
Delaware law.

The Proponent suggests that the Revised Proposal, if ultimately adopted as policy,
would simply become a guideline for the Board to consider when choosing director
nominees. This argument is incorrect in two respects. First, the Revised Proposal cannot
be properly characterized as a mere policy “guideline” for the Company’s Board of
Directors, because its plain language expressly prohibits persons having a “material, non-
ordinary course investment” from being a member of the Board. Second, it cannot be
properly characterized as applying solely to director nominees, because its plain language
expressly encompasses members of the Board as well. Accordingly, based on the
foregoing, both the Proposal and Revised Proposal may be excluded from the Company’s
2004 Proxy Materials pursuant to Rule 14a-8(i)(2).
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III. Both The Proposal and Revised Proposal May Be Excluded Under Rule 14a-8(i)(6)
Because Either Requires the Company To Implement a Proposal For Which It Lacks
Power or Authority

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(1)(6) because, under Delaware law, the Company’s Board of
Directors lacks the power or authority to remove incumbent directors. Again, the
Proponent relies on the amended language provided in the Revised Proposal. The
Proponent claims that preventing effectiveness until the Board nominates directors for
2005 and prohibiting the provision from interfering with the term of any Board member
elected in 2004 would provide the Company with the power or authority to implement the
Revised Proposal. Continental does not agree.

Continental reiterates that such delayed implementation is irrelevant. The
enforcement of the Revised Proposal, however delayed, will trigger the exclusion
provided in Rule 14a-8(i)(6) because the policy continues to apply to members of the
Company’s Board of Directors. Again, it is certainly possible that a person will be
eligible for nomination and election to the Company’s Board of Directors but may
acquire, during the term of his or her membership on the board, a “material, non-ordinary
course investment” that is prohibited by the Revised Proposal. In such a case,
enforcement of the policy by the Board of Directors would necessitate the Board to
remove the incumbent director, an act which would be in clear violation of Delaware law.
Thus, the Company lacks the power or authority to implement the Revised Proposal.
Accordingly, based on the foregoing, both the Proposal and Revised Proposal may be
excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(6).

For the reasons set forth in this letter and in our letter of December 12, 2003, Continental
respectfully requests that the Staff concur in its opinion that the Proposal and Revised Proposal
may be excluded from Continental's 2004 Proxy Materials. Continental would be happy to
provide you with any additional information and answer any questions that you may have
regarding this subject. Should you disagree with the conclusions set forth in this letter, we
respectfully request the opportunity to confer with you prior to the determination of the Staff's
final position. Please do not hesitate to call the undersigned, at 713-324-5207, or Kevin P. Lewis
at Vinson & Elkins, at 713-758-3884, if you should need further assistance or have any questions
regarding this matter.

Respectfully,

g Vg

Jennifer L. Vogel

CinA
Enclosures

cc: Kevin P. Lewis, Vinson & Elkins
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December 12, 2003

PA«J& D« Hﬂ“""()
Office of the Chief Counsel RECE“)T COP\{

Division of Corporation Finance

Securities and Exchange Commission
450 Fifth Street, N.W. b\ To N,
Washington, D.C. 20549 ,

ﬂg& R
) /f/,' . - .\\\:\"‘
Re: Shareholder Proposal Submitted by Michael Buus 4 QAN IR
: NONIBS
Ladies and Gentlemen: \,/ e

N

This letter is to inform you that Continental Airlines, Inc. (“Continental” or the

“Company’), intends to omit from its proxy statement and form of proxy for its 2004 annual

meeting of stockholders (collectively, the “2004 Proxy Materials”), a shareholder proposal (the

“Proposal’) and supporting statement (the “Supporting Statement’) submitted by Continental
stockholder Michael Buus (the “Proponent”).

The Proposal requests that Continental’s Board of Directors adopt a policy that no
member of or nominee to the Board of Directors have a material, non-ordinary course investment
(either direct or indirect) in a direct competitor company. Under the terms of the Proposal, the
Board of Directors must establish what represents a “material, non-ordinary course investment”
such as a controlling interest in competitor companies and/or a substantial portion of an
individual’s personal assets. The Proponent's letter dated November 26, 2003, which sets forth
the Proposal and Supporting Statement, is attached to this letter as Exhibit A.

The Company hereby respectfully requests that the staff of the Division of Corporation
Finance (the “Staff”) concur in its opinion that the Proposal and Supporting Statement may be
excluded from Continental's 2004 Proxy Materials on the bases set forth below.

Pursuant to Rule 14a-8()), enclosed are six (6) copies of this letter and its exhibits. Also
in accordance with Rule 14a-8(j), a copy of this letter and its exhibits is being mailed on this date
to the Proponent, informing him of the Company’s intention to omit the Proposal and Supporting
Statement from the 2004 Proxy Materials. Continental expects to mail its definitive 2004 Proxy
Materials on or about February 13, 2004.

Pursuant to Rule 14a-18(j)(1), this letter must be filed with the Commission no later than
80 calendar days before the Company files its definitive 2004 Proxy Materials with the
Commission. Continental acknowledges that it has not satisfied this requirement. However,
Rule 14a-8()(1) permits the Company to submit this letter later than 80 calendar days before
filing its definitive 2004 Proxy Materials if it can demonstrate “good cause” for missing the
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deadline.

Continental hereby respectfully requests that the Staff exercise its discretion

authorized under Rule 14a-8(j)(1) to permit this letter to be filed after the deadline by finding
good cause based on the following facts:

1444250_6.D0OC

the date of this year’s annual meeting of stockholders was advanced by the
Company by more than 30 days from the date of the previous year’s meeting,
from May 14 to March 12;

as required by and in accordance with Rule 14a-5(f), the Company informed its
stockholders of the new date of the 2004 annual meeting of stockholders by
including a notice, under Item 5, in its quarterly report on Form 10-Q for the
quarter ended September 30, 2003, filed with the Commission on October 16,
2003;

the Company elected not, however, to change the deadline for submitting
shareholder proposals for inclusion in the Company’s proxy materials for its next
annual meeting of stockholders under Rule 14a-8, because the Company
determined that:

o the date on which the Company filed its quarterly report containing the
notice of change of the date of the Company’s annual meeting (although
approximately one month before the date by which such quarterly report
was required to be filed) was already less than 120 days prior to the date
on which the Company anticipated filing its definitive 2004 Proxy
Materials;

o) allowing stockholders to submit proposals on or prior to November 27,
2003, the deadline for submission provided in the proxy statement for the
Company’s 2003 annual meeting of stockholders, still permitted the
Company a reasonable time to address any substantive and procedural
flaws in such proposals; and

o therefore the Company would have unfairly prejudiced its stockholders by
selecting and publishing on October 16, 2003, a deadline for the
submission of shareholder proposals substantially before the originally-
published deadline of November 27, 2003;

the Proponent submitted his shareholder proposal before November 27, 2003, the
expiration of the deadline for submission provided in the proxy statement for the
Company’s 2003 annual meeting of stockholders; and

the Cbmpany has filed this letter with the Commission as soon as is reasonably
practicable after receipt of the Proposal on November 26, 2003.
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Continental also respectfully notes that, should the Staff not exercise its discretion authorized
under Rule 14a-8(5)(1) to permit this letter to be filed after the 80-day deadline by finding good
cause based on the foregoing facts, but the Staff otherwise would have found that the Proposal is
excludable for one or more of the substantive reasons set forth below, then Continental will
consider changing the date of this year’s annual meeting of stockholders to allow a re-submission
of its objections to the Proposal at least 80 calendar days before the date on which Continental

would then expect to file its definitive 2004 Proxy Materials with the Commission in advance of
the new annual meeting date.

As discussed more fully below, Continental believes the Proposal and Supporting
Statement may properly be excluded from the 2004 Proxy Materials pursuant to the following
provisions:

1. Ruie 14a-8(i)(8), because the Proposal relates to election for membership on the
Company’s Board of Directors;

2. Rule 14a-8(i)(2), because the Proposal, if implemented, would cause the
Company to violate a state law to which it is subject;

3. Rule 14a-8(i)(6), because the Proposal requires the Company to implement a
: proposal for which it lacks power or authority; and

4. Rule 14a-8(i)(9), because the Proposal directly conflicts with one of the
Company’s own proposals that is to be submitted to the stockholders at the same
meeting.

Continental also notes that the Proponent has failed to demonstrate, in accordance with
Rule 14a-8(b)(2), that he satisfies the eligibility requirements of Rule 14a-8(b)(1), because he
has failed to submit the materials required under Rule 14a-8(b)(2). Continental has notified the
Proponent of his failure to satisfy these requirements, and a copy of this correspondence is
attached as Exhibit B. If the Proponent fails to respond with 14 days of receipt of this
correspondence, or if the Proponent fails to properly satisfy such eligibility requirements within
this 14-day period, then Continental may raise with the Staff this failure to meet the eligibility
requirements as an additional reason to exclude the Proposal and the Supporting Statement from
Continental’s 2004 Proxy materials.

I. The Proposal May Be Excluded under Rule 14a-8(i)(8) Because It Relates to Election
For Membership on the Company’s Board of Directors

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(8), which allows a company to exclude a shareholder proposal
from its proxy materials “[i]f the proposal relates to an election for membership on the
company’s board of directors or analogous governing body.” The Commission has stated
that “the principal purpose of [paragraph (i)(8)] is to make clear, with respect to corporate
elections, that Rule 14a-8 is not the proper means for conducting campaigns or effecting
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reforms in elections of that nature, since the proxy rules, including Rule 14a-11, are
applicable.” SEC Release No. 34-12598 (July 7, 1976).

By the terms of the Proposal, the Board of Directors will be asked to adopt a
policy that would prevent specific nominees from being elected to the Company’s Board
of Directors. The Company notes that while the Commission has allowed proposals that
would establish qualification for membership on a company’s board, it has also taken the
position that proposals which target specific candidates are excludable under Rule 14a-
8(iX8). See, e.g.. Duke Energy Corporation, SEC No-Action Letter (Feb. 24, 2000)
(proposal that the company adopt a policy preventing directors from serving on more
than four other boards of directors is not excludable), United Park City Mines Co., SEC
No-Action Letter (June 30, 1983) (proposal that board of directors increase the number of
directors is not excludable because it does not relate to the election of a particular
person); Honeywell International Inc., SEC No-Action Letter (Mar. 2, 2000) (proposal to
make directors ineligible for election if they fail to enact a resolution adopted by the
shareholders is excludable because it would disqualify identifiable incumbent directors
who served on the board at an earlier date when the company did not implement a
specific shareholder resolution).

In particular, the Staff has not permitted proponents to avoid this prohibition
against targeting specific candidates by drafting proposals that purport to establish
general qualifications for membership but in reality are crafted to apply only to particular
candidates. See, e.g., PepsiCo Inc., SEC No-Action Letter (Feb. 01, 1999) (proposal,
which requests the board of directors to establish a policy requiring the resignation of
board members whose individual professional responsibilities change, is excludable
because it appears to question the ability of two members of the board who will stand for
reelection at the upcoming annual meeting); Delta Airlines, Inc., SEC No-Action Letter
(July 21, 1992) (proposal excluding members of the company's board of directors from
reelection if they have been involved in specified conduct is excludable because it calls
into question the qualifications of at least one director up for reelection); Mobil Corp.,
SEC No-Action Letter (Jan. 29, 1982) (proposal requesting that the company amend its
bylaws to disqualify citizens of OPEC countries from board eligibility is excludable
because it calls into question the qualifications of one incumbent director for reelection).
The courts have also concurred with the Commission’s position. See Rauchman v. Mobil
Corp., 739 F.2d 205, Fed. Sec. L. Rep. (CCH) § 91555 (6th Cir. 1984).

In Rauchman, a shareholder of Mobil Corp. proposed to amend the company’s
bylaws to disqualify citizens of OPEC-member countries from election to or membership
on the company’s board of directors. Rauchman, 739 F.2d at 206. In concluding that the
proposal related to an election to office and thus, under the rules of the Commission, was
not required to be included in the company’s proxy materials, the court observed:

It was undisputed that Suliman S. Olayan, a Saudi Arabian citizen, was
running for reelection to Mobil’s board of directors. The election of
Olayan to the board would have been forbidden by the proposed bylaw
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amendment, since the amendment would have made him ineligible to sit
on the board. Paragraph one of the proposed comment submitted by
Rauchman unmistakably and expressly referred to Olayan, although not by
name. Id at 208.

In the present case, the Company believes that the Proponent’s Proposal has been
intentionally crafted to prevent two specific director nominees — Messrs. Bonderman and
Price — from being eligible for election to and serving on the Company’s Board of
Directors, despite being masked in the guise of establishing general qualifications for
membership to the Company’s Board of Directors. Going beyond the facts in Rauchman,
however, the Proposal’s Supporting Statement specifically discusses one current member
of the Company’s Board of Directors — Mr. Bonderman — who would be ineligible for
reelection and service if the Company’s Board of Directors were to adopt and implement
the policy set forth in the Proposal.

Moreover, it cannot be said that the policy does not target specific candidates
merely because the Proposal grants discretion to the Board of Directors to establish the
meaning of a “material, non-ordinary course investment.” The Supporting Statement
demonstrates that the Proposal’s admonishment of improper investments is directed
towards those of Mr. Bonderman, and the Proponent provides an explicit example of
what the stockholders might consider to be a disqualifying “material, non-ordinary course
investment” when adopting the Proposal (by suggesting the definition of *“‘controlling
interest in competitor companies and/or a substantial portion of an individual’s personal
assets”). Nor does the fact that, over the years, a general policy such as the one proposed
by the Proponent may have, from time to time, rendered one or more nominees other than
Messrs. Bonderman and Price ineligible for election to the Company’s Board, take away
from the point that the Proposal purports to prohibit the candidacy of current Board
nominees. Accordingly, based on the foregoing, the Proposal may be excluded from the
Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(8).

The Proposal May Be Excluded Under Rule 14a-8(i)(2) Because It Requires the
Company to Adopt a Proposal That, If Implemented, Would Cause the Company to
Violate Delaware Law

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(2), which allows a company to exclude a shareholder proposal
from its proxy materials “[i]f the proposal would, if implemented, cause the company to
violate any state, federal, or foreign law to which it is subject.” The Staff has often
recognized that conflict with a state’s corporation law may be a basis for omission of a
proposal and its supporting statement. See, e.g., Ford Motor Company, SEC No-Action
Letter (Feb. 4, 1993) (proposal, if implemented, would require the company to
discriminate between common stockholders in the payment of dividends, in violation of
Delaware law); Sears Roebuck & Company, SEC No-Action Letter (Jan. 13, 1993)
(proposal, if implemented, would require the company to discriminate among common
stockholders in voting rights, in violation of New York law); Exxon Corporation, SEC
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No-Action Letter (Dec. 31, 1992) (proposal, if implemented, would require the company
to discriminate among common stockholders in voting rights, in violation of New Jersey
law).

Consistent with the foregoing analysis under Rule 14a-8(i)(8), the policy set forth
in the Proposal would, if implemented by the Board of Directors, render two incumbent
directors ineligible for membership on the Company’s Board of Directors. Therefore,
implementation and enforcement of the policy by the Board of Directors would
necessitate that the Board remove these violating directors. However, under Delaware
law, members of the board of directors cannot be removed from the board without a vote
of the stockholders and, where removal is for cause, without an opportunity to be heard.

Because Continental is incorporated under the laws of the state of Delaware, it is

" subject to the provisions of the Delaware General Corporation Law. Section 141(k) of

the Delaware General Corporation Law, as amended (“Section 141(k)”), provides that
“{a]ny director or the entire board of directors may be removed, with or without cause, by
the holders of a majority of the shares then entitled to vote at an election of directors. . . .”
(Continental notes that subsections (1) and (2) of Section 141(k), which provide
exceptions to the general rule above but leave intact the fundamental right of
stockholders to effect the removal of directors, are inapplicable to the Company because,
in the case of subsection (1), Continental does not have a classified board, and in the case
of subsection (2), Continental stockholders do not have cumulative voting rights.) A
plain reading of Section 141(k) demonstrates that Delaware law expressly reserves the
right to remove directors to a company’s stockholders, and the provision contemplates
that such removal would be effected pursuant to a proper vote of the stockholders.

This fundamental right of Delaware company stockholders has also been well-
established by the courts. See David A. Drexler, et al.,, Delaware Corporation Law and
Practice, §13.01 [11] (2003) (“The underlying philosophy of the Delaware decisions is
that the selection of, and continued service by, directors is a matter solely for the
stockholders of the corporation who elected them . . .”); R. Franklin Balotti and Jesse A.
Finkelstein, Delaware Law of Corporations & Business Organizations, §4.4 (2003)
(“Like the right to elect directors, the right to remove directors is a fundamental element
of stockholder authority”). Furthermore, where removal of a director is for cause, as
would apparently be the case if the Proposal were implemented by the Board of
Directors, Delaware courts have held that a director is entitled to fundamental due
process rights. See Campbell v. Loews, Inc., 134 A.2d 852 (Del. Ch. 1957) (holding that
where there is an attempt to remove a director for cause the director is entitled to present
his or her defense prior to the vote of stockholders on his or her continued incumbency).
As required by Rule 14a-8(j)(2)(iii), the Company has attached hereto as Exhibit C the
opinion of Morris, Nichols, Arsht & Tunnell, supporting the Company’s position set forth
in this Section I. Accordingly, based on the foregoing, the Proposal may be excluded
from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(2).
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IIl. The Proposal May Be Excluded Under Rule 14a-8(i)(6) Because It Requires the
Company To Implement a Proposal For Which It Lacks Power or Authority

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)}(6), which allows a company to exclude a shareholder proposal
from its proxy materials “[i}Jf the company would lack the power or authority to
implement the proposal.” The staff has a well-established record of recognizing this
exclusion. See, e.g., Alcide Corp., SEC No-Action Letter (Aug. 11, 2003) (proposal
requiring that each member of the company’s compensation committee be independent is
excludable because the board lacks the power to ensure the election of directors who
meet specified criteria); Boeing Co., SEC No-Action Letter (Feb. 13, 2001) (proposal
recommending that the company’s key board committees transition to and maintain
directors meeting certain criteria is excludable because it does not appear to be within the
board's power to ensure the election of individuals meeting the specified criteria); Farmer
Bros. Co., SEC No-Action Letter (Oct. 15, 2002) (proposal seeking to amend the
company's by-laws to provide that a majority of the board of directors be independent, to
form board committees composed entirely of independent directors and to allow for
cumulative voting in board elections, is excludable under rule 14a-8(i)(6)).

Implementation and enforcement of the policy set forth in the Proposal would
require the Company’s Board of Directors to remove two incumbent members because
they would no longer be eligible to serve on the Board of Directors. However, as
discussed above under Rule 14a-8(i)(2), Section 141(k) expressly reserves to a
company’s stockholders the right to remove directors. . Therefore, because
implementation and enforcement of the Proposal would necessitate that the Board
remove one or more of its members, and because such removal is expressly prohibited by
the laws under which Continental is incorporated, the Company lacks the power or
authority to implement the Proposal. The opinion of Morris, Nichols, Arsht & Tunnell,
attached as Exhibit C as required by Rule 14a-8(j)(2)(iii), supports the Company’s
position set forth in this Section III. Accordingly, based on the foregoing, the Proposal
may be excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(6).

IV. The Proposal May Be Excluded under Rule 14a-8(i)(9) Because It Directly Conflicts
With One of the Company’s Own Proposals

The Proposal may be properly omitted from Continental’s 2004 Proxy Materials
pursuant to Rule 14a-8(i)(9), which allows a company to exclude a shareholder proposal
from its proxy materials “[i]f the proposal directly conflicts with one of the company’s
own proposals to be submitted to shareholders at the same meeting.” This exclusion
reflects the basic notion that proponents should not be able to frustrate management, and
is one the Staff has long recognized. See, e.g., AOL Time Warner Inc., SEC No-Action
Letter (Mar. 03, 2003) (proposal, which urges the adoption of a policy prohibiting future
stock option grants to senior executives in violation of existing employment agreements
or similar plans, is excludable because the terms of the company’s proposal that seeks
approval of a stock option plan conflicted with the shareholder proposal); Osteotech, Inc.,
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SEC No-Action Letter (Apr. 24, 2000) (proposal, which prohibited in specified
circumstances the grant of additional options under a stock option plan to certain officers
or directors, is excludable because the company intended to propose a new stock option
plan whose provisions would conflict with the shareholder proposal); INTERLINQ
Software Corp., SEC No-Action Letter (Apr. 20, 1999) (proposal, which relates to the
company engaging in a tender offer for its outstanding shares, is excludable because an
alternative and conflicting proposal of the company to be voted on by shareholders could
provide inconsistent and ambiguous results).

The terms of the Proposal are likely to have the effect of disqualifying nominees
from being elected to the Company’s Board of Directors. Each year since at least 1995,
Continental has submitted proposals in its annual proxy materials that request the
stockholders to elect at least one nominee that would be disqualified from serving on the
Board if the Proposal were adopted by the stockholders and enacted by the Board. While
the nominees for election at this year’s annual meeting of stockholders have not yet been
recommended to the Board by the Company’s Corporate Governance Committee or
nominated by the Board, the Company anticipates that there is a material possibility that,
at the time the Company’s 2004 Proxy Materials are submitted to its shareholders, the
Proposal will be in clear and direct conflict with the Company’s proposal seeking
election of the Board’s nominees (especially given that, as discussed above under Rule
14a-8(i)(8), the Proposal is crafted to specifically target and disqualify two current
members of the Board of Directors). The Staff and the courts have previously
determined that such a proposal is properly excludable. For example, in Rauchman
(discussed above under Rule 14a-8(i)(8)), the shareholder suggested on appeal that his
proposal was not targeted towards Olayan because it would only have an incidental
impact on his reelection. Rauchman v. Mobil Corp., 739 F.2d 205, Fed. Sec. L. Rep.
(CCH) 9 91555 (6th Cir. 1984). The court of appeals was not persuaded, however, and
noted that “Mobil stockholders could not vote for Rauchman’s proposal and at the same
time ratify the nomination of Mr. Olayan.” Rauchman, 739 F.2d at 208 (relying on
Rauchman v. Mobil Corp., No. C-1-82-174, slip op. at 8 (S.D.Ohio Aug. 4, 1982)). Like
the proposal in Rauchman, the current Proposal would likely prevent the stockholders
from voting for the Proposal and at the same time electing one or more of the Board’s
nominees for the Board of Directors. Accordingly, based on the foregoing, the Proposal
may be excluded from the Company’s 2004 Proxy Materials pursuant to Rule 14a-8(i)(9).

1444250_6.DOC 8




Securities and Exchange Commission
December 12, 2003
Page 9

For the reasons set forth in this letter, Continental respectfully requests that the
Staff concur in its opinion that the Proposal may be excluded from Continental's 2004
Proxy Materials. Continental would be happy to provide you with any additional
information and answer any questions that you may have regarding this subject. Should
you disagree with the conclusions set forth in this letter, we respectfully request the
opportunity to confer with you prior to the determination of the Staff's final position.
Please do not hesitate to call the undersigned, at 713-324-5207, or Kevin P. Lewis at
Vinson & Elkins, at 713-758-3884, if you should need further assistance or have any
questions regarding this matter.

Respectfully,

Jouifn £V

Jennifer L. Vogel

(¥4

Enclosures

cc.  Kevin P. Lewis, Vinson & Elkins
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Ma. Jennifer Vogel
Corporate Secretary
Continental Alriines
1600 Smith St. HGSLG
Housten, TX 77002

VIA FAX: 713-324-56161

Dsar Ms. Vogel:

| hereby submit the follawing resolution in accordance with SEC Hule 14-a-Bto
be presented at the Company’s 2004 Annual maeting.

I have owned greater than $2,000 in Centnental sheres continuousty for at leasat
-+ 'one year and | intend to continue to own at Jeast this amount through the date of
- the 2004 annual mesting. £nclosed please find relevant proof of ownership.

Any writtan communication shou!dbe sen: %0 Me at: B U
Michee! Buus ) o
9814FM1SBOEBypass#141o R
Humble, Texas L

77338

Michael Buus

9814 FM 1960 E Bypass #1410
Humble, Texas

77338
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RESOLVED: That the shareholders of Continental Airlines, (“Contineatal” or the
“Company*), request that the Board of Directors adopt a policy that no member of
of nomines to the Board of Directors shall have s material, non-ordinary course
investment (either direct or indireot) in a direct competitor company.

The Board of Directors shall establish what represents a “material, nog-ordinary
course investment” such as controlling interest in competitor companies and/or a
~ substaptial portion of an individnal’s personal assets.

SUFPORTING STATEMENT

As a Contipental employes and sharcholder, 1am deeply concerned for the long-term success of
our company. Continental Airlines hiss struggled to survive and compete in an industry plagued
by the threat of terrorism, lower thao average passenger traffic and disappointing earniogs.

That is why we need 3 Board of Directors that has only the best interests of Cantinentsl
sharcholders in mind. Iheﬂmthmbumtmswmagnﬁcmmnal or professional
financin! interests in the guccess of our competition are compromised in their ability 1o represant
the long-term mterests of shareholders.

For example, Continental’s Director David Bopderman is the President and founder of Texas

Pacific Group (TPG), a company that ence held a controlling interest in Comtinental Airiines, -

Currensly, TPG holds a comrolling imterest in competitor alrilne America West and has
demanstrated interest in buying other competitor airlines, In addition, just this year, Mr.
Bonmmmmﬁﬁsmmmcmwhnammwholda
Board position.

This raises serious questions regarding conflicts of interest cmused by Director’a finencial
mvolvunem,imaesgud/ammlmwmtorwmpmiesmdmmmgblysemme
business information.

This proposal does not seek to remove Mr. Bonderman from bis aumrent position on the Board of
Directors. Rather, it asics that the Campanyndaptapoﬁcyﬂmwdlpmtectsl\areholdm fiom
potemtially costly conflicts of interest as described above.

 This proposal dees ot seek to disqualify Board members or sominecs that hold relatively small
mtcmtsm d:ncompeﬁtorwmpnmauuwghadsvumﬂuiponfohooraspmofanindexedﬁmd
at the S&P 500.
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Exhibit B

Continental’s Letter to the Proponent
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Continental 5N

. . BN
[ RN
Airlines il
Jennifer L Vogel Legol Deporiment Tel 713 324 5207
Senior Vice Pre:idencli 411 ;tolgogr "l}"icsb'!*')‘leg Fox :l 3'“3'&2[:4}0? (];Z;:]
Ge } Secret mith Str o .
General Counsel and Secretary 800 Smilh Sree
December 9, 2003

VIA FEDERAL EXPRESS

Mr. Michael Buus
9814 FM 1960 E Bypass #1410
Humble, Texas 77338

Dear Mr. Buus:

Thank you for your letter dated November 26, 2003, addressed (0 me as Secretary of
Continental Airlines, Inc. (the “Company”), in which you submitted a shareholder proposal for
inclusion in the Company’s proxy statement for its next annual meeting of stockholders. We
note that your proposal was submitted to us under Rule 14a-8 of the Securities Exchange Act of
1934, as amended (“Rule 14a-8”).

As you may know, Rule 14a-8(b)(1) provides that in order to be eligible to submit a
proposal, you must have continuously held at least $2,000 in market value, or 1%, of the
Company’s securities entitled to be voted on the proposal at the meeting for at least one year by
the date you submit the proposal. Under Rule 14a-8(b)(2), you may prove that you satisfy this
eligibility requirement in one of two ways. If you are the registered holder of your securities,
which means that your name appears in our records as a shareholder of the Company, we can
verify your eligibility on our own. Altematively, if you are not the registered holder of your
securities, you must submit to us a written statement from the “record” holder of your securities
(usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held your securities for at least one year.

Please note that the materials you submitted to us do not satisfy the requirements of
Rule 14a-8(b)(2). Our records do not list you as a registered holder of the Company and you
have not submitted an appropriate written statement from the record holder of your securities. In
addition, the information you have sent us does not establish any ownership dating back to
November 2002. Please note that according to the Securities and Exchange Commission’s Staff
Legal Bulletin No. 14, dated July 13, 2001, a shareholder’s monthly, quarterly or other periodic
investment statements do not satisfy the written statement requirement. You must submit an
affirmative written statement from the record holder of your securities that specifically verifies
that you owned the securities continuously for a period of one year as of the time you submitted
your proposal.

For your convenience, a copy of Rule 14a-8 is enclosed.




Mr. Michael Buus { Oﬂiinpnta 1 EERN

December 9, 2003 Alrﬁnes %}’f/’& |

Page 2

We are providing you notice of this deficiency -under Rule 14a-8(f)(1). If you wish to
cure this deficiency, you must submit proof of your ownership to us. Your submission of proof
must be postmarked, or transmitted electronically, no later than 14 days from the date in which
you receive this notice. If you do not submit proof of ownership within this period, we will
exclude your proposal from the proxy statement for next year's annual meeting because of your
failure to meet the eligibility requirements. If you do submit proof of ownership within this
period, we will review such proof to determine whether the deficiency has been cured. However,
please note that we may nevertheless object to your proposal on the basis of other grounds
described in Rule 14a-8(i).

Very truly yours,

y

ennifer L. Vogel

JLV:bjs
51997v1




17 CFR § 240.142-8
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CODE OF FEDERAL REGULATIONS
TITLE 17-COMMODITY AND SECURITIES
EXCHANGES
CHAPTER II--SECURITIES AND EXCHANGE
COMMISSION
PART 240-GENERAL RULES AND
REGULATIONS, SECURITIES EXCHANGE
ACT OF 1934
SUBPART A—~RULES AND REGULATIONS
UNDER THE SECURITIES EXCHANGE ACT
OF 1934
REGULATION 14A: SOLICITATION OF
PROXIES
Current through November 21, 2003; 68 FR 65827

§ 240.142-8 Shareholder proposals.

This section addresses when a company must
include a shareholder's proposal in its proxy
statement and identify the proposal in its fom of
proxy when the company holds an annual or special
meeting of shareholders. In summary, in order to
have your shareholder proposal included on a
company's proxy card, and included along with any
supporting statement in its proxy statement, you must
be eligible and follow certain procedures. Under a
few specific circumstances, the company is permitted
to exclude your proposal, but only after submitting its
reasons to the Commission. We structured this
section in a question-and- answer format so that it is
easier to understand. The references to "you" are to a
shareholder seeking to submit the proposal.

(2) Question 1: What is a proposal? A shareholder
proposal is your recommendation or requirement that
the company and/or its board of directors take action,
which you intend to present at a meeting of the
company's shareholders. Your proposal should state
as clearly as possible the course of action that you
believe the company should follow. If your proposal
is placed on the company's proxy card, the company
must also provide in the form of proxy means for
shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless
otherwise indicated, the word "proposal” as used in
this section refers both to your proposal, and to your
corresponding statement in support of your proposal
(if any).

(b) Question 2: Who is eligible to submit a proposal,
and how do I demonstrate to the company that I am
eligible? :

Page 1

{1) In order to be eligible to submit a proposal, you
must have continuously held at least $2,000 in market
value, or 1%, of the company's securities entitled to
be voted on the proposal at the meeting for at ledst
one year by the date you submit the preposal. You
must continue to hold those securities through the
date of the meeting.

(2) If you are the registered holder of your securities,
which means that your name appears in the
company's records as a shareholder, the company can
verify your eligibility on its own, although you will
still have to provide the company with a written
statement that you intend to continue to hold the
securities through the date of the meeting of
shareholders. However, if like many shareholders
you are not a registered holder, the company likely
does not know that you are a shareholder, or how
many shares you cwn. In this case, at the time you
submit your proposal, you must prove your eligibility
to the company in one of two ways:

(i) The first way is to submit to the company a
written statement from the "record" holder of your
securities (usually a broker or bank) verifying that, at
the time you submitted your proposal, you
continuously held the securities for at least one year.
You must also include your own written statement
that you intend to continue to hold the securities
through the date of the meeting of shareholders; or

(ii) The second way to prove ownership applies only
if you have filed a Schedule 13D {§ 240.13d-101),
Schedule 13G (§ 240.13d-102), Form 3 (§ 249.103
of this chapter), Form 4 (§ 249.104 of this chapter)
and/or Form 5 (§ 249.105 of this chapter), or
amendments to those documents or updated forms,
reflecting your ownership of the shares as of or
before the date on which the one-year eligibility
period begins. If you have filed one of these
documents with the SEC, you may demonstrate your
eligibility by submitting to the company:

(A) A copy of the schedule and/or form, and any
subsequent amendments reporting a change in your
ownership level;

(B) Your written statement that you continuously
held the required number of shares for the one-year
period as of the date of the statement; and

(C) Your written statement that vou intend to
continue ownership of the shares through the date of
the company's annual or special meeting.

{c) Question 3: How many proposals may I submit?
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Each shareholder may submit no more than one

proposal to a company for a particular shareholders'
meeting.

(d) Question 4: How long can my proposal be? The
proposal, including any accompanying supporting
statement, may not exceed S00 words.

(e) Question 5: What is the deadline for submitting a
proposal?

(1) If you are submitting your proposal for the
company's annual meeting, you can in most cases
find the deadline in last year's proxy statement.
However, if the company did not hold an annual
meeting last year, or has changed the date of its
meeting for this year more than 30 days from last
year's meeting, you can usually find the deadline in
one of the company's quarterly reports on Form 16-Q
(§ 249.308a of this chapter) or 10-QSB (§ 249.308b
of this chapter), or in shareholder reports of
investment companies under § 270.30d-1 of this
chapter of the Investment Company Act of 1940, In
order to avoid controversy, shareholders should
submit their proposals by means, including electronic
means, that permit them to prove the date of delivery.

(2) The deadline is calculated in the following
manner if the proposal is submitted for a regularly
scheduled annual meeting. The propasal must be
received at the company's principal executive offices
not less than 120 calendar days before the date of the
company's proxy statement released to shareholders
in connection with the previous year's annual
meeting. However, if the company did not hold an
annual meeting the previous year, or if the date of
this year's annual meeting has been changed by more
than 30 days from the date of the previous year's
meeting, then the deadline is a reasonable time before
the company begins to print and mail its proxy
materials.

(3) If you are submitting your proposal for a meeting
of shareholders other than a regularly scheduled
annual meeting, the deadline is a reasonable time
before the company begins to print and mail its proxy
materials.

(f) Question 6; What if I fail to follow one of the
eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section?

(1) The company may exclude your proposal, but
only after it has notified you of the problem, and you
have failed adequately to correct it. Within 14
calendar days of receiving your proposal, the

Page 2

company must notify you in writing of any
procedural or eligibility deficiencies, as well as of the
time frame for your response. Your response must be
postmarked, or transmitted electronically, no later
than [4 days from the date you received the
company's notification. A company need not provide
you such notice of a deficiency if the deficiency
cannot be remedied, such as if you fail to submit a
proposal by the company’s properly determined
deadline. If the company intends to exclude the
proposal, it will later have to make a submission
under § 240.14a-8 and provide you with a copy
under Question 10 below, § 240.14a-8(j).

(2) If you fail in your promise to hold the required
number of securities through the date of the meeting -
of shareholders, then the company will be permitted
to exclude all of your propesals from its proxy
materials for any meeting held in the following twu
calendar years.

{(g) Question 7: Who has the burden of persuading
the Commission or its staff that my proposal can be
excluded? Except as otherwise noted, the burden is
on the company to demonstrate that it is entitled to
exclude a proposal.

(h) Question 8: Must I appear personally at the
shareholders' meeting to present the proposal?

(1) Either you, or your representative who is
qualified under state law to present the proposal on
your behalf, must attend the meeting to present the
proposal. Whether you attend the meeting yourself
or send a qualified representative to the meeting in
your place, you should make sure that you, or your
representative, follow the proper state law procedures
for attending the meeting and/or presenting your
proposal.

(2) If the company holds its sharcholder meeting in
whole or in part via electronic media, and the
company permits you or your representative to
present your proposal via such media, then you may
appear through electronic media rather than traveling
to the meeting to appear in person.

(3) If you or your qualified representative fail to
appear and present the proposal, without good cause,
the company will be permitted to exclude all of your
proposals from its proxy materials for any meetings
held in the following two calendar years.

(i) Question 9: If I have complied with the
procedural requirements, on what other bases may a
company rely to exclude my proposal?
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(1) Improper under state law: If the proposal is not a

proper subject for action by sharcholders under the
laws of the jurisdiction of the company's
organization;

Note to paragraph (i)(1): Depending on the subject
matter, some proposals are not considered proper
under state law if they would be binding on the
company if approved by shareholders. In our
experience, most proposals that are cast as
recommendations or requests that the board of
directors take specified action are proper under state
law. Accordingly, we will assume that a proposal
drafted as a recommendation or suggestion is proper
unless the company demonstrates otherwise.

{2) Violation of law: If the proposal would, if
implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;

Note to paragraph (i{2): We will not apply this
basis for exclusion to permit exclusion of a proposal
on grounds that it would violate foreign law if
compliance wilh the foreign law would result in a
violation of any state or federal law.

(3) Violation of proxy rules: If the proposal or
supporting statement is contrary to any of the
Commission's proxy rules, including § 240.14a-9,
which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the
proposal relates to the redress of a personal claim or
grievance against the company or any other person,
or if it is designed o result in a benefit to you, or to
further a personal interest, which is not shared by the
other shareholders at large;

(5) Relevance: If the proposal relates to operations -

which account for less than 5 percent of the
company's total assets at the end of its most recent
" fiscal year, and for less than 5 percent of its net
eamings and gross sales for its most recent fiscal
year, and is not otherwise significantly related to the
company's business;

(6) Absence of power/authority: If the company
would lack the power or authority to implement the
proposal;

(7) Management functions: If the proposal deals
with a matter relating to the company's ordinary

business operations;

(8) Relates to election: If the proposal relates to an
election for membership on the company's board of
directors or analogous governing body,;

(9) Conflicts with company's proposal If the
proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the
same meeting;

Note to paragraph (i}(9): A company's submission to
the Commission under this section should specify the
points of conflict with the company's proposal.

(10) Substantially implemented: If the company has
already substantially implemented the proposal;

{11) Duplication: If the proposal substantially
duplicates another proposal previously submitted to
the company by another proponent that will be
included in the company's proxy materials for the
same meeting;

(12) Resubmissions: If the proposal deals with
substantially the same subject matter as another
proposal or proposals that has or have been
previously included in the company's proxy materials
within the preceding S calendar years, a company
may exclude it from its proxy materials for any
meeting held within 3 calendar years of the last time
it was included if the propasal received:

(i) Less than 3% of the vote if praposed once within
the preceding 5 calendar years;

(ii) Less than 6% of the vote on its last submission to
shareholders if proposed twice previously within the
preceding 5 calendar years; or

(iii) Less than 10% of the vote on its last submission
to sharcholders if proposed three times or more
previously within the preceding 5 calendar years; and

(13) Specific amount of dividends: If the proposal
relates to specific amounts of cash or stock dividends.

(j) Question 10: What procedures must the company
follow if it intends to exclude my proposal?

(1) If the company intends to exclude a proposal
from its proxy materials, it must file its reasons with
the Commission no later than 80 calendar days before
it files its definitive proxy statement and form of
proxy with the Commission. The company must
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simultaneously provide you with a copy of its
submission. The Commission staff may permit the
company to make its submission later than 80 days
before the company files its definitive proxy
statement and form of proxy, if the company
demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of the
following:

(i) The proposal;

(ii) An explanation of why the company believes that
it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority,
such as prior Division letters issued under the rule;
and

(iii) A supporting opinion of ‘counsel when such
reasons are based on matters of state or foreign law.

(k) Question 11: May [ submit my own statement to
the Commission responding to the company's
arguments?

Yes, you may submit a response, but it is not
required. You should try to submit any response to
us, with a copy to the company, as soon as possible
after the company makes its submission. This way,
the Commission steff will have time to consider fully
your submission before it issues its response. You
should submit six paper copies of your response.

() Question 12: If the company includes my
shareholder proposal in its proxy materials, what
information about me must it include along with the
proposal itself?

(1) The company's proxy statement must include
your name and address, as well as the number of the
company's voting securities that you hold. However,
instead of providing that information, the company
may instead include a statement that it will provide
- the information to shareholders promptly upon
receiving an oral or written request.

(2) The company is not responsible for the contents
of your proposal or supporting statement.

(m) Question 13: What can 1 do if the company
includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my
proposal, and [ disagree with some of its statements?

(1) The company may elect to include in its proxy
statement reasons why it believes shareholders
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should vote against your proposal. The company is
allowed to make arguments reflecting its own point
of view, just as you may express your own point of
view in your proposal's supporting statement.

(2) However, if you believe that the company's
opposition to your proposal contains materially false
or misleading statements that may violate our anti-
fraud rule, § 240.14a-9, you should promptly send to
the Commission staff and the company a letter
explaining the reasons for your view, along with a
copy of the company's statements opposing your
proposal. To the extent possible, your letter should
include specific factual information demonstrating
the inaccuracy of the company's claims. Time
permitting, you may wish to try to work out your
differences with the company by yourself before
contacting the Commission staff.

(3) We require the company to send you a copy of its
statements opposing your proposal before it mails its
proxy materials, so that you may bring to our
attention any materially false or misleading
statements, under the following timeframes:

(i) If our no-action response requires that you make
revisions to your proposal or supporting statement as
a condition to requiring the company to include it in
its proxy materials, then the company must provide
you with a copy of its opposition statements no later
than § calendar days after the company receives a
copy of your revised proposal; or

(ii) In all other cases, the company must provide you

with a copy of its opposition statements no later than
30 calendar days before its files definitive copies of
its proxy statement and form of proxy under §
240.14a-6. o

[41 FR 53000, Dec. 3, 1976, as amended at 43 FR
58530, Dec. 14, 1978; 44 FR 68456, 68770, Nov.
29, 1979; 48 FR 38222, Aug. 23, 1983; 50 FR
48181, Nov. 22, 1985; 351 FR 42062, Nov. 20, 1986;
52 FR 21936, June 10, 1987; 52 FR 48983, Dec. 29,
1987; 63 FR 29119, May 28,.1998; 63 FR 50622,
Sept. 22, 1998)

<General Materials (GM) - References, Annotations,
or Tables>

17C.F.R. § 240.14a-8
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Ladies and Gentlemen:

This is in response to your request for our opinion whether a stockholder proposal
(the “Proposal””) and supporting statement (the “Supporting Statement”) submitted to Continental
Airlines, Inc., a Delaware corporation (the “Company” or “Continental”), by Mr. Michael Buus
may be omitted from the Company’s proxy statement and form of proxy for its 2004 annual
meeting of stockholders pursuant to Rule 14a-8(i)(2) or Rule 14a-8(i)(6) under the Securities
Exchange Act of 1934.

The Proposal requests that Continental’s Board of Directors adopt a policy that no
member of or nominee to the Board of Directors have a material, non-ordinary course investment
(either direct or indirect) in a direct conipetitor company. Under the terms of the Proposal, the
Board of Directors must establish what represents a “rﬁaterial, non-ordinary course investment”
such as a controlling interest in competitor companies and/or a substantial portion of an

individual’s personal assets.
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As explained more fully below, it is our opinion that members of the board of
directors of a Delaware corporation may not be removed from the board without a vote of
stockholders and, where removal is for cause, without an opportunity to be heard. The Proposal,
if implemented, would establish a policy requiring the automatic dismissal of a director or
directors from the Company’s Board of Directors without the vote or consent of stockholders and
~ without the due process rights contemplated by Delaware law. Because this is contrary to
Delaware law, in our opinion, the Proposal may be omitted frorﬁ the Company’s proxy statement
and form of proxy in relié.nce on Rule 14a-8(i)(2), which authorizes the omission of a
stockholder proposal if the proposal, if implemented, would “cause the company to violate any
state, federal or foreign law to which it is subject.” It is also our opinion that the Proposal
requires the Company to implement a proposal for which it lacks the power or authority.
Therefore, we believe that the Proposal may also be omitted from the Company"s proxy
statement and form of proxy pursuant to Rule 14a-8(1)(6).

The Proposal, if approved by stockholders and adopted by the Board of Directors,
would establish a Company policy that no director of the Company have a material, non—ordinary
course investment (either direct or indirect) in a direct competitor Company. To enforce or give
effect to the Proposal, were it adopted, would require the immediate removal from the
Company’s board of any director or directors who violate that policy.

Section 141(k) of the Delaware General Corporation Law (the “DGCL”) is the
only provision of Delaware law that provides for the removal of an incumbent director from a

- corporation’s board of directors. It provides:
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Any director or the entire board of directors may be removed, with
or without cause, by the holders of a majority of the shares then
entitled to vote at an election of directors, except as follows:

(1)  Unless the certificate of incorporation otherwise
provides, in the case of a corporation whose board
is classified as provided in subsection (d) of this
section, shareholders may effect such removal only
for cause; or

(2) In the case of a corporation having cumulative
voting, if less than the entire board is to be
removed, no director may be removed without
cause if the votes cast against such director’s
removal would be sufficient to elect such director if
then cumulatively voted at an election of the entire
board of directors, or, if there be classes of
directors, at an election of the class of directors of
which such director is a part.

Whenever the holders of any class or series are entitled to elect 1

or more directors by the certificate of incorporation, this subsection

shall apply, in respect to the removal without cause of a director or

directors so elected, to the vote of the holders of the outstanding

shares of that class or series and not to the vote of the outstanding

shares as a whole.
We note that Continental does not have a classified board or cumulative voting. As a result,
paragraphs (1) and (2) above are inapplicable to it and its Board of Directors.

Section 141(k), by its terms, clearly reposes the power to remove directors of a
Delaware corporation in the stockholders. Moreover, the statute contemplates that such removal
will be accomplished pursuant to a vote of stockholders. This is consistent with the principle
that directors are elected by stockholders and manage the corporation’s affairs on the

stockholders’ behalf. This principle is well established in the case law. See David A. Drexler, et

al., Delaware Corporation Law and Practice, §13.01 [11] (2003) (“The underlying philosophy of

the Delaware decisions is that the selection of, and continued service by, directors is a matter
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solely for the stockholders of the corporation who elected them . ..”); R. Franklin Balotti and

Jesse A. Finkelstein, Delaware Law of Corporations & Business Organizations, §4.4 (2003)

(“Like the right to elect directors, the right to remove directors is a fundamental element of
stockholder authority.”).! Moreover, where removal of a director is for cause, as would
apparently be the case if the Proposal were to be implemented, the Delaware courts have held
that a director is entitled to fundamental due process rights. Thus, in Campbell v. Loews, Inc.,
134 A.2d 852 (Del. Ch. 1957) the Court of Chancery held that where there is an attempt to
remove a director for cause the director is entitled to present his or her defense prior to the vote
of stockholders on his or her continued incumbency.

The Proposal does not expressly address the consequences of a violation of the
policy of which it seeks the édoption. However, that policy can only be given effect if a sitting
director who violates the policy can no longer serve on the Company’s Board of Directors. This
would amount to the removal of a director from the Company’s board, without a stockholder
vote, and without any opportunity for the director to present a defense.

As a result, in our opinion, the Proposal would, if implemented, cause the
Company to violate Delaware law. As a consequence, in our opinion, the Proposal may be
omitted from the Company’s proxy statement and form of proxy pursuant to Rule 14a-8(i)(2).

Because, for the reasons set forth above, the Proposal would establish a policy,

the implementation of which would require it to violate Delaware law, it is also our opinion that

Directors do not have power to remove fellow directors under the DGCL. Whether they
could be given that power under a corporation’s certificate of incorporation is undecided.
Rodman Ward, Jr., et al., Folk on the Delaware General Corporation Law, §141.5 (2003).
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Continental does not have the power or authority to implement the Proposal. For that reason,
Rule 14a-8(i)(6) provides a separate and independent basis for omission of the Proposal from the

Company’s proxy statement and form of proxy.

Very truly yours,

HO‘N‘U,NMW 5 u,v\e“

383605
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December 22, 2003

Ms. Jennifer L. Vogel

Senior Vice President

General Counsel and Secretary
Continental Airlines Ing.

Legal Department, 41* Floor HQSLG
1600 Smith Street

Houston, TX 77002

Dear Ms. Vogel:
I am in receipt of your letter dated December 9, 2003 requesting further
documentation of proof of my stock ownership necessary to submit a

shareholder proposal.

Please find enclosed a letter from Smith Barney/Citigroup, the record holder
of my securities that confirms my stock ownership.

Please also find enclosed a copy of my response to your no-action request to
the Securities & Exchange Commission dated December 12, 2003.

Any written communication should be sent to me at:
Michael Buus
0814 FM 1960 E Bypass #1410
Humble, TX 77338

Thank you,

Michael Buus




SMITHBARNEY,

crthroup.l

December 17, 2003

Michael Buug

9814 FM 1960
E-bypass 1410
Humble, TX 77338

RE: Continenta] Airlines stock purchase account

Dear Mr. Bugs,

This letter confirms the fact that Smith Bamey holds 376.2799 shares of Continental Airlines
commeon stock for the benefit of Michael Buss, with a market value as of the date of this letter
of $5,846.80 for a period in excess of one year dating back fom November 2003.

1f you have any questions, please do not hesitate 1o call me at (713)658-2700,

Sincerely,

Ll

Contro] Adaministrator

Citigroup Glebal Marken fae. ) 100 Louisiany, Suiw $200 Housesn, TR 77002-5220 Tel 718 658 2700 Pax 718 658 2725 Toll-Free 800 830 2774

THE INFORMATION SET FORTIH WAS OBTAINED FROM SOURCES WHiIGH WE RELIEVE RELIABLE BLY WE 1K NOT GUARANTEE I'T3 QCUIMC"YOR O.')MI’LBTENESS
NEITHER THE II\%OP.MA'I'!UN NOR ANY QPDNION PXPRESSED CONSTITUTES A SOUG{TA’I’ION Y U$ OF THE PLURCHASE AOR SALE QF aNY




December 22, 2003

Office of the Chief Counsel
Division of Corporate Finance
Securitics & Exchange Commission
450 Firfth Street, N'W,
Washington, DC 20549

RE: Request for No-Action by Continenta] Airlines Inc. on the Shareholder Proposal
Submitted by Continental Stockholder Michael Buss.

Ladies and Gentlemen:

I am in receipt of a letter sent to you from Jeanifer L. Vogel, Senior Vice President,
General Counsel and Secretary of Continental Airlines (“Continenta)” or “the Company™)
dated December 12, 2003. In that letter, Counsel gives notice of the Company’s intent to
exclude my sharcholder proposal from Continental’s proxy materials for 2004.

In accordance with Rule 14a-8(j), enclosed are six (6) copies of this letter and its exhibit.

My sharcholder proposal requesting Continental’s Board of Directors to adopt criteria for
Director qualification is a legitimate issue for shareholder consideration and must be
included in the Company’s proxy materials.

Initially, the request by Continental Airlines for no-action relief is time-barred because,
as Continental admits, it failed to request relief in 2 timely manner as required by Rule
14a-8 (j)(1). Continental has asked that the Commission use allowable discretion to
forgive their late request for no-action based on the fact that they chose to move their
2004 annual meeting from May 14 to March 12 thus compressing the time they have to
publish their proxy materials. However, as also acknowledged in their Jetter, Continental
did not move up the filing deadline for sharcholder proponents to submit proposals for
inclusion in the 2004 proxy statement. I believe they should therefore abide by the rules
and allow the Commission proper time to address any concemns over the substance of my
proposal or include my proposa] as subrmitted.

Should the Commission find the Company’s request persuasive and chooses to review the
Company's no-action request, please find my responses to the Company’s arguments.




AR NTS

1. The Proposal May Be Included Under Rule 14a-8(i)(8) Because it Does Not
Relate to the Election for Membership on the Company’s Board of Directors

My proposal does not ask nor intend to impact the election of any nominee to the
Continental Board of Directors. The proposal seeks a policy to be adopted by the
Continental Board regarding qualifications for futuyre members to the Board just as
Continental’ s Board has already established an age-based quallﬁcatlon for Board
membership.’

My proposal does not, as the Company suggests, seek to interfere with a shareholder vote
for any nominee including Messrs. Bonderman and Price. In fact, my proposal never
mentions Mr. Price and uses statements of fact about Mr. Bonderman only to highlight
why 1 believe qualifications for Board membership would better protect the interests of
Continental shareholders.

In 1998, the Commission concurred with the International Brotherhood of Teamsters’
General Fund’'s defense of its proposal at America West Airlines secking the separation
of Chairman and CEQ which stated that pro%:osals should be relevant to and specifically
address the needs of particular corporations.

In the spint of cooperation and c¢larification, I would be willing to amend the proposal to
add a final sentence in the RESOLVED portion to read:

If adopted, this policy shall not go into effect until Continental’s Board nominates
its 2005 Directors. The policy shall not interfere with the term of any Board
member elected in 2004 (sce EXHIBIT A, Revised Shareholder Proposal).

2. The Proposal May Be Included Under Rule 14a-8(i)(2) Because it Does Not Cause
the Company to Violate State Law

The Company argues that allowing this proposal to be voted on by shareholders would
cause the Company to violate Delaware law, the State of the Company’s incorporation.
Specifically they argue that the proposal would render two incumbent directors ineligible
for membership on the Company’s Board. Under Delaware law, members of the Board
of Directors cannot be removed from the Board without a vote of the stockholders and,
where removal is for cause, without an opportunity to be heard. 1 believe my proposed
- amendment (see above) renders the company’s point moot and adheres to Delaware law
as it does not impact any current director, nominee, or term of director elected in 2004.

{ , Continental Airlines Inc. Corporate Governance Guidelines, Board Composition, 1(f) age.
¢ Amertca West Holdings Corp. SEC No-Action Letter (March 9, 1998) {(Proposal Requesting Split
Chair/CEQ Positions).




If ultimately adopted as policy, my proposal would simply become a guideline that the
Board must consider when choosing Director nominees. I believe the investor concerns
addressed by my proposal are as important as the age of a Director,

3. The Proposal May Be Included Under Rule 14a-8(i)(6) — Because it Does Not
Require the Company to Implement a Propesal for Which it Lacks Power or
Authority

The Company argues again that the proposal would force the Board of Directors to
remove two incumbent members because they would no longer be eligible to serve on the
Board. Rule 14a-8(i}(2), Section 141(k) expressly reserves the right to remove Directors
to Company stockholders.

Again, my proposed amendment to the resolution (see above) will address these
concerns, as the proposal will not and cannot force the removal of any incumbent
directors. The proposal if adopted, would not go into effect until the nominating cycle
for the 2005 shareholder meeting and expressly states that it will not impact the term of
any Director elected in 2004,

4, The Proposal May Be Included Under Rule 14a-8(i)(9) Because it Does Not
Directly Conflict With One of the Company’s Own Proposals

The Company argues that my proposal would interfere with its own proposal to elect
their nominees for Director.

First, as I write this letter, I still do not know who the Company’s Director nominees are
because, as the Company stated in its no-action request, “The nominees for election at
this year's annual meeting of stockholders have not yet been recommended to the Board
by the Company’s Corporate Governance Committee or nominated by the Board.”

Second, as stated previously, my proposal will not conflict with any 2004 nominees for
Director or if elected their terms of office.

Third, my amendment eliminates any question conceming “interference” with the
potential election of Messrs. Price and Bonderman.

CONCLUSION

I have put forth this resolution for consideration by my fellow Continental shareholders
because I believe that they share my concerns for the success of our Company and that to
protect our investment we must safeguard our Board from conflicts of interest.

Based on the foregoing analysis, I respectfully request that the Division take action to
enforce inclusion of my proposal in the 2004 Continental Airlines’ Proxy Materials.




Michael Bugs

cc:  Jennifer L. Vogel, Senior Vice President & General Counsel
Continental Airlines




EXHIBIT A
REVISED PROPOSAL

RESOLVED: That the shareholders of Continental Airlines, (“Continental” or the
“Company”), request that the Board of Directors adopt a policy that no member of
or nominee to the Board of Directors shall have a material, non-ordinary course
investment (either direct or indirect) in a direct competitor company.

~ The Board of Directors shall establish what represents a “material, non-ordinary
course investment” such as controlling interest in competitor compames and/or a
substantial portion of an individual’s personal assets.

If adopted, this policy shall not go into effect until Continental’s Board nominates
it’s 2005 Directors. The policy shall not interfere with the term of any Board
member elected in 2004,

SUPPORTING STATEMENT

As a Continental employee and shareholder, I am deeply concerned for the long-
term success of our company. Continental Airlines has struggled to survive and
compete in an industry plagued by the threat of terrorism, lower than average
passenger traffic and disappointing earnings.

That is why we need a Board of Directors that has only the best interests of
Continental shareholders in mind. I believe that Directors who have significant
personal or professional financial interests in the success of our competition are
compromised in their abjlity to represent the long-term interests of shareholders.

For example, Continental’s Director David Bonderman is the President and
founder of Texas Pacific Group (TPG), a company that once held a controlling
interest in Continental Airlines. Cumrently, TPG holds a controlling interest in
competitor airline America West and has demonstrated interest in buying other
competitor airlines. In addition, just this year, Mr. Bonderman divested nearly all
of his equity interest in Continental while continuing to hold a Board position.

This raises serious questions regarding conflicts of interest caused by Director’s
financial involvement, interest, and/or control in competitor companies and access
to highly sensitive business information.
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This proposal does not seek to remove Mr. Bonderman from his current position
on the Board of Directors.. Rather, it asks that the Company adopt a policy that
will protect shareholders from potentially costly conflicts of interest as described
above,

This proposal does not seek to disqualify Board members or nominees that hold
relatively small interests in competitor companies through a diversified portfolio or
as part of an indexed fund such as the S&P 500.




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to

“recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.




January 27, 2004

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Continental Airlines, Inc.
Incoming letter dated December 12, 2003

The proposal requests that the board of directors adopt a policy that no member or
nominee to the board of directors have a material, non-ordinary course investment in a
direct competitor company.

We are unable to concur in your view that Continental can exclude the proposal
under rule 14a-8(i)(2). Accordingly, we do not believe that Continental may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(2).

We are unable to concur in your view that Continental can exclude the proposal
under rule 14a-8(i)(6). Accordingly, we do not believe that Continental may omit the
proposal from its proxy materials in reliance on rule 14a-8(i)(6). '

We note that Continental did not file its statement of objections to including the
submission in its proxy materials at least 80 days before the date on which it planned to file
definitive proxy materials as required by rule 14a-8(j)(1). Noting the circumstances of the
delay, we hereby grant Continental’s request that the 80-day requirement be waived.

Sincerely,




